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Coverture and Criminal Forfeiture in English Law
Krista Kesselring

‘Why is the property of the woman who commits Murdend the property of the woman who commits
Matrimony, dealt with alike by your law?’ Francesvizr Cobbe had a hypothetical visitor from another
world pose this question in her famous 1868 artitlziminals, Idiots, Women and Minor§'In the
nineteenth-century debates that surrounded mawmden’s property law, reformers frequently drew
comparisons between the legal effects of crimethage of marriage. At common law, a convicted felon
forfeited all possessions real and personal. All gomilarly, these reformers pointed out, a womdrmow
married lost ownership or at least control of &i possessions because of the common law fictianath
husband’s legal identity ‘covered’ that of his wi@ne reformer offered the sardonic observatioh tha

the confiscation of a man’s property is associatealir minds with felony or high treason; the cenétion

of a woman'’s property with marriage. Of course lam¢hat is the idea of the more thoughtful among us

for the ugly fact that a woman’s marriage is puadlas a felony is concealed from the young under a

bridal veil and orange blossors.
Upon occasion, reformers also noted the unhapmctstivhen these two legal practices coincided. One
story told of a woman cruelly abused by her husbantien she finally succeeded in having him
criminally convicted, she lost not just the abushugsband but also the legacy left her by her father
According to the dictates of coverture, upon herriage it had become her husband’s property, ansl th
upon his conviction, it became the property ofdhmvn?

Polemical comparisons of the effects of covertarel criminal convictions were new to
nineteenth-century debates, but the convergentieese two legal devices for the wives of felons had

long history. This paper examines the conjunctibrtaverture and criminal forfeiture, with a special
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focus on the early modern period. Given that mosivicted felons were men, and that a good many of
them were married, one must ask what effects cahforfeiture had on the wives whose legal identity
was ‘covered’ by that of their criminal partnershi§ paper, then, deals only indirectly with female
transgressors, instead focusing on the relationsbipveen legal fiction and social fact when married
women who were at least discursively imagined amdent suffered for the transgressions of their
husbands. Justifications of coverture often reteteethe wife’s protection and maintenance; padans
the law also highlighted a wife’s diminished legakponsibility for her own minor misdeeds as a
valuable consideratichBut while some married women may have escapedspomnt for their own
transgressions, others became liable to punishfoetiieir husbands’ crimes, stripped of much, if alb

of the familial property. One might then ask homwturn, these effects on wives shaped the undelisigin
and practice of criminal forfeiture. As suggestedeh the consequences of forfeiture for the wivieh®
condemned came to serve as the basis for bothetherkicisms and the chief defences of forfeitufer
some observers, these effects offered sure evidéatdorfeiture constituted an unjust punishméait t
penalized the innocent rather than the guilty;dtrers, it was precisely the effects on the innotiest
allowed a practice founded in feudalism to be meigdated as a valuable deterrent. The paper fifetof
an overview of both coverture and criminal forfe#ult then turns to concrete examples and rhetbric
constructions of their conjunction, demonstratirays/in which the gendered structure of property+aw
and the legal fiction of coverture at its heartaed English criminal law and its sanctions.

The forfeiture of property by married women andfélpns had long histories, embedded in the
very origins of the common law. The rationale fowerture shifted over time, from the wife being and
the dominiumof her husband to husband and wife being one peasdaw? In its latter guise, which
insisted upon the ‘unity of person’ of husband avite, coverture proved one of the longer lasting of
English legal fictions, an ‘imaginative projectiahiat very much impinged upon socio-historical ites.
Whatever the rationale, the immediate effects rapthimuch the same. Upon marriage, a woman lost to

her husband ownership of all her goods and chattétat is, personal property — and lost contrchmy
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real property. Anything in the intermediate catggef ‘chattels real’, such as leases on land, bechen
husband’s during marriage but reverted to her oglmprshould both she and the property in question
outlast him. Some exceptions existed, thanks igelapart to equity courts. The twelfth-century
development of the joint fee tail, or jointure,oalled property to be specifically settled upon a worat
marriage® By the late sixteenth century, and increasinglgrahe years that followed, equity developed
more mechanisms to protect the separate propeesests of women who could afford its ddeor most
women, however, the common law principles of caweriset the parameters of property ownership until
the late nineteenth century. The first statutoryderation came with the Married Women’s Property Act
of 1870, and others followed in succeeding decédes.

Like coverture, criminal forfeiture had early reoWith parallels if not origins under the Anglo-
Saxons, the practice of seizing an offender’s @Exeas survived in altered guise throughout thenior
and Angevin reforms. The word ‘felony’ initially deted disloyalty between lord and vassal, or a
violation of the feudal bond, for which a vassaféited his lands to his lordOver time, ‘felony’ took on
a new meaning, designating particularly heinousngsomore generally. By the late 1100s, the standard
formula held that felons lost all goods and chattelthe king and their real property to their |oafter
the king had taken those lands for a year and & detye king might in turn use these forfeitures as a

source of patronage, granting the rights to colleein to favoured individuals. Whether the seizuvest
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to the landlord, the king, or the king’s granteewkver, the immediate effects on the felon remained
much the same: the loss of all land, goods andtalkatAs with coverture, over time, those with the
resources to do so found a variety of mechanisntadderate the effects of forfeiture, particulary f
real property. Devices such as entails, uses astistall served primarily to allow landholders sased
flexibility in long-term estate planning, but alserved to obstruct the forfeiture of estdfesVhile
forfeiture of real property became increasinglyeraver time, the forfeiture of goods and chattels
continued right up until abolished by statute i7Q& Like coverture, criminal forfeiture survived intho
theory and practice well into the nineteenth centur

The effects of coverture and criminal forfeituteus shared a number of similariti€swhat
happened when they coincided? An unmarried womamagimmitted a felony was treated the same as a
man: all possessions both real and personal weigtfoA married female felon had already lost moft
her property to her husband, and thus had lesgssem [The personal property and chattels real ste ha
owned before marriage were then her husband’slargidafe from seizure for her own offence; her real
property was forfeit, but by the custom known & ‘turtesy of England’ her husband could contioue t
use it until his own death if the couple had haddecbn. In contrast, if a woman’s husband committed
felony, only whatever separate property she mag lead remained safe from forfeiture; if she had had
real property, it reverted to her upon her husbaedecution. If she had had a jointure preparedéor
upon marriage, it remained immune from seiZrgntil the mid-sixteenth century, however, evergthi

else was forfeit®
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Landownership, 1650-195M@xford: Clarendon Press, 1994). All three ardhad & desire to frustrate the law’s
forfeiture provisions played a part in the develeptof these devices. On their immunity from faxfeg for treason
and/or for felony, see also C.D. Ross, ‘ForfeitumeTreason in the Reign of Richard IEnglish Historical Review
71 (1956): 560-75; J.R. Lander, ‘Attainder and Ftufe, 1453 —1509'Historical Journal4 (1961): 119-51; and
John G. BellamyThe Law of Treason in England in the Later Middlea@ambridge Studies in English Legal
History (Cambridge: Cambridge University Press 19702-97.
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Journal of Legal HistonB0 (2009): 201-26; ‘Felons’ Effects and the Effeat Felony in Nineteenth—Century
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14 See Biancalan&ee Tail and C.D. Ross, ‘Forfeiture’. At least from the 1288tuteDe Donis Conditionalibus
both entails and jointures were generally heldedanbmune to forfeiture.

15See, for example, Ferdinando PultBre, Pace Regis et Regiiiondon, 1609), fols 229230, 231, 233, 237—
38 T.E., The Lawes Resolutions of Womens Ri¢ltdsidon, 1632), 152-54; Edward CoRée First Part of the
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Throughout the Middle Ages, this included dowerd aany of the usual provisions for
widowhood from the husband’s movable goods. Comtawntypically entitled a widow to a dower of a
life estate in one-third of the freehold lands that husband had possessed during the marfiafjee
entitlement for the widow of a copyholder, frequgriknown as freebench, varied significantly fromeon
manor to another, but was commonly an interest ieast one-third of the lands of which her husband
died seized, at least during widowhood if not ite.t’ A widow's allotment from the personal property
also varied. Throughout much of the Middle Ages shuld expect ‘reasonable parts’: one-third if the
couple had children, more if they did not. By tlmurteenth century, men in much of the southern
province of Canterbury gained the testamentarydiee to bequeath their personal property as they
wished; between 1692 and 1725 statutes gave meaghout the country the same liberty. In cases of
intestacy, however, the courts typically contindedoestow upon the widow one-third or more of her
husband’s personal propeffyAll of this — dower and the allotment of persopabperty, and depending
upon local custom, freebench — disappeared if ti#bdind was attainted of felony. Legally, the widew’
entittement began only at her husband’s deathanotarriage; if he was found a felon before he died
had no heir and no property against which his widowld claim.

This loss of the widow's entitlements prompted eoariticism. Medieval petitions to have
dower offer the same protections as jointure preduto positive result, however. A petition put befo
the 1327 parliament, for example, had insisted timatright to dower ought to accrue to women thioug

their marriages and not be forfeit for their husbgirmisdeeds. The women were, after all, ‘marrietha

vols (Philadelphia, 1847), vol. 1, 253, 3387 reatise of Feme Coverts: Or, The Lady’s lthendon, 1732), 59, 59—
60, 67-68, 75; Blackston€ommentariesvol. 2, 130-31, 139, 433-35.
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ed. Sue Sheridan Walker (Ann Arbor: University athlgan Press, 1993), 82—83. See also her briefidison of
denials of dower based on accusations of felonyS@#, too, Janet Senderowitz Loengard, “Of thfe @3iHer
Husband”: English Dower and Its Consequences ityta 1200, inWomen of the Medieval Worled. Julius
Kirshner and Suzanne F. Wemple (Oxford: BlackwédB3), 220, 220, n. 10, for the observation thatheyearly
fifteenth century, ‘judges were declaring confidehat English law had never permitted dower iatodls.’

170n freebench, see, for example, Barbara Todd, ‘ferestband Free Enterprise: Widows and Their Profertyvo
Berkshire Villages’, irEnglish Rural Society, 1500-18@ssays in Honour of Joan Thirskd. John Chartres and
David Hey (Cambridge: Cambridge University Press0)9975-200. Note that some manorial customs preder
the freebench even of the widows of felons. Seegxample, the successful claim of Jenet Haworth faurth part
of her executed husband’s message in 1548:Court Rolls of the Honor of Clitherosd. William Farrer, 3 vols
(Edinburgh, 1913), vol. 3, 124. (My thanks to P@aill for this reference.)
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great expense of their kinsmen'. But to this andsitailar petitions throughout the Middle Ages, the
various kings so addressed had always answereththiw ought to remain as it wis.

This did change in 1547, however, and by statatker than by creative legal self-help. The
councillors of the young King Edward VI introductmhis first parliament a bill with a striking prise:
that the wife of any man convicted of any act efgon or any felony whatsoever would thenceforth be
entitled to her dowet? What prompted this measure at this time is unclgiaen the paucity of relevant
parliamentary sources. Men of the sort who sataiigment may well have become concerned about the
security of their property after the contested pgesf the recent Statute of Uses (1536), one simvof
which held that land put to use no longer be ptetkdrom forfeiture for any crime, following the
Henrician treason legislation that sought to ensnaé entails and uses not bar forfeiture in stases™
Given the political climate of the time, and rechigtory, criminal convictions of even the greatesn
in the nation, and the deprivation of their fanslidoomed as possibiliti€s.MPs might also have
intended the measure to put dower on a more evaiméwith the increasingly common jointure; the
concurrent protections for the inheritance of heuggests, however, that a broader concern abeut th
effects of forfeiture played a role beyond any dangesire to ensure consistent treatment of widows
expecting dowers and those promised jointafes. few years later, members of another of King
Edward’s parliaments decided against preservingltveer of the wives of traitors; but for the wivefs

felons, this protection remainéd.

19The Parliament Rolls of Medieval Englaredi. C. Given-Wilson et al. (Leicester: Digitah®tarly Editions,
2004), 1327 January, 1:13, 1:14. See also 139%@c#art |, 6:130. It is sometimes erroneouslynodal that 11
Richard Il c. 5 (1388) protected the dower of theesiof traitors, but it protected only their ‘hage or jointure with
their husbands’. See C.D. Ross, ‘Forfeiture’, 561.

201 Edward VI c. 12. On the passage and broaderfisignée of this act, see A.F. Pollaihgland under Protector
Somersef1900; repr. New York: Russell and Russell, 1966);68.

2127 Henry VIlI c. 10. See also 26 Henry VIII c. 1da83 Henry VI c. 20.

ZThere had been one particularly high profile caseetent years: Thomas, Lord Dacre of the Souith bien
executed for murder in 1541, and his wife Mary had no jointure. In the circumstances, the king'srcillors
authorized an emergency payment and Parliamenegasspecial act allowing her dower. $eeceedings and
Ordinances of the Privy Coungcéd. Harris Nichols, 7 vols (London, 1834-37),.wgl207, and the act 33 Henry
VIII c. 44 (Parliamentary Archives, HL/PO/PB/1541F44). See also Barbara J. HarEsglish Aristocratic
Women, 1450-1550: Marriage and Family, Property @ateers(Oxford: Oxford University Press, 2002), 139-43,
and Anne Crawford, ‘Victims of Attainder: The Howaadd de Vere Women in the Late Fifteenth CentiRgading
Medieval Studie$5 (1989): 59-74.

2 Jointure acquired new prominence after the Statiitéses, which barred women who had jointures e
before marriage from also claiming dower. See EilBpringLaw, Land, and Family: Aristocratic Inheritance in
England, 1300-180@Chapel Hill: University of North Carolina Press,9B), 43-58, and StaveSeparate Property
29-30 and ch. 4. Strikingly, after Protector Somessown execution in 1552 on felony charges, hidow tried
claiming her dower based on the 1547 statute lurtddhat the Statute of Uses barred her from clajrbioth
jointure and dower (7EBnglish Report212—-13 [1 Dyer 97a], and see alsoEfR)jlish Report$84 [3 Dyer 263hb]).
** Five & 6 Edward VI c. 11.



Thus, from the 1547 statute forward, both dowet jmmture were protected from forfeiture for
a husband’s felonies. This was a significant dguelent, and presumably a boon to many a widow. Its
significance should not be overestimated, howefgagrall personal property remained forfeit. And the
significance of personal property should not beewastimated. Leases and copyholds on land were
considered chattefS.Indeed, the bulk of the population held the bulkheir wealth in such chattels and
movable goods. As Amy Erickson has noted, the vafuemuch movable property is evident in the care
with which each pot, sheet and cow is listed inlsvdnd post-mortem inventoriésFor women in
particular, personal property had an especial itamae. Erickson has shown that early modern datgyhte
inherited ‘on a remarkably equitable basis withirtheothers’, but that the sons usually receives rial
property, while the daughters took their sharesnfithe chattels. In one sample she found that wives
usually brought to their marriages more than 50%heftotal personal wealth of which their spoudes d
possessed. Furthermore, any goods and chattels widows redeir@m their husbands’ estates, unlike
dower or jointure, generally became theirs absblutet merely for widowhood or for life, and couild
turn be willed by them to others. Thus, for thedlass majority of the population and for women in
particular, the forfeiture of personal property hlae potential to pose significant hardship.

Many a wife presumably deemed it a rank injustioe, The forfeiture of their husbands’ goods
and chattels did not just deny women necessaryostjpput denied them goods they may well have
believed rightfully theirs. Margaret Hunt and othdrave shown that despite the dictates of coverture
women in the seventeenth and eighteenth centuatdeast, had a sense of ownership of the family’'s
possessions and retained a particularly strongesehgersonal ownership over whatever goods and
chattels they had brought with them to the marité@bn. Their understanding of property rights diéie
from legal definitions of those rights. Women iretleourt cases examined by Hunt, for example,
demonstrated a particular attachment to gifts fkamand to property obtained through their own work

They believed that in the event of marital collagbey were entitled to a sum equivalent to their

% The degree to which chattels real such as leasss subject to forfeiture seems to have differest e, but for
sixteenth-century practice, see, for example, fimBethan coroner’s formulary, which specificatigntified leases,
copyholds and other chattels real as items to tfeified by felons (Nottinghamshire Archives, DDEH7

28 Erickson,Women and Propert$4—65.

27 Erickson,Women and Propertyl9-20, 182.



contribution to the marriag€ Presumably, some such women believed they suffergtbng when their
husbands’ offences resulted in the forfeiture efrtproperty.

Certainly, in moving away from the generalizatiarsd hypotheses derived from statutes and
descriptive legal texts to concrete examples of aiwmwho faced the conjoined effects of coverture and
criminal forfeiture, one finds much evidence ofemse of hardship and sometimes of injustice. Tvesvi
and widows of felons tried in various ways to avti@ loss of the familial possessions, sometimes
themselves transgressing legal boundaries to ddssme petitioned. Alice Peete, for example, first
petitioned for the life of her husband Francis,demned for homicide, but when that failed, she bdgg
for his forfeited goods. With four small childrendha fifth on the way, she wrote that they werke'lto
perish’ unless relieved by the king’s mef&Ellen Ewer thought she had secured a promise ttem
man who obtained her felonious husband’s forfejtexperty that he would, in pity, give much of itcha
to her. When he failed to deliver, she implored #ieg’'s chief minister, Thomas Cromwell, for
assistance. Ewer described herself as ‘having égore of her husband’s late misfortune neither money
nor goods wherewith to help herself and her sa@ goung children, but utterly is expelled and fratn
all comfort unless the great charity and goodnésgor Lordship be unto her showetl’Agnes Silkby
combined similar invocations of poverty, maternatdens and lordly clemency with an insistence upon
her own innocence. Silkby petitioned the king touse an estate valued at 6s, 4d per annum that her
husband Robert had endeavoured to protect by guttio use, as well as movable goods valued at 40s
Robert’'s execution for heretical, ‘damnable opisideft Agnes ‘in great extreme poverty’, even tgbu
she had ‘never consented nor was privy to any efsdid Robert’'s offences and hath three poor young
children on her hand and hath not to sustain thaig withal but only of charity and almg*.

Instead of petitioning, Alice Avery turned to theurts. She based her 1547 Star Chamber suit

against the undersheriff who seized ‘her’ goodsawather distinctive claim: she maintained that ls&e

ZMargaret Hunt, ‘Wives and Marital “Rights” in the @w of Exchequer in the Early Eighteenth Centuny’, i
Londinopolis: Essays in the Cultural and Social Biigtof Early Modern Londared. Paul Griffiths and Mark S.R.
Jenner (Manchester: Manchester University Pre€¥))2007-29. See also Joanne Bailey, ‘Married Women,
Property, and “Coverture” in England, 1660-18@Dntinuity and Chang#&7 (2002): 351-72, and Amy Louise
Erickson, ‘Possession—and the Other One-tentheof#iw: Assessing Women’s Ownership and EconomicsRale
Early Modern England'Women'’s History Reviet6 (2007): 370. Janet Loengard focuses on husbhotilsuggests
that in the sixteenth century, even they often destrated a sense that their wives retained a dpdgimn to the
goods they brought with them to the union (“Pla®od Stuff, and Household Things™: Husbands, Wiaesl
Chattels in England at the End of the Middle Ag&stardian13 [2003]: 328—40).

29The National Archives: Public Record Office (heteaffNA: PRO) SP 29/57, no. 8.

% TNA: PRO SP 1/162, fo. 112.

31TNA: PRO C 82/530/369. My thanks to Paul Cauvill foistreference, and for sharing the draft of hisHooming
paper on heresy forfeitures.



never actually married her felonious partner armipced witnesses in an attempt to prove that stle ha
lived in sin rather than lose her property. Shecdeed in great detail her household furniture, ezt
leather harness for her horse, her new velvet eatgeed with parchment lace of gold and many other
belongings that she insisted were hers alone. 8deThomas Kemmys had jointly kept an inn and
victualling house in London until his execution fetony left her with nothing. A set of former casters
deposed that Avery had kept a house very well élned with items they believed to be hers, as Kemmys
reportedly had a wife back in Wales. One said kigatvas ‘very certain that the said Kemmys before he
met with the said Alice had nothing more than hetwia’. Others, however, reported that Avery and
Kemmys ‘was taken there amongst their neighboursnas and wife’. Indeed, witnesses said, when
previously challenged about the ‘evil rule’ he kemth Avery, Kemmys angrily insisted that he had
legitimately married her after divorcing the ‘oldrivard woman’ he had left in WalésUnfortunately,

the outcome of the case is unknown, but divorcé vémarriage being illegal at this tirffeAvery may
well have won.

While few proved quite so bold as Avery, other vesnmwvho sought to protect ‘their’ possessions
showed a significant degree of agency, assertigeand legal knowledge. But they very often needed
and found help from family and friends, too. Thiodd base of support itself suggests a degree of
opposition to forfeiture’s effects on the dependamit felons. When the constables of Cardiff came to
seize the goods of a man convicted of manslaughiemyife raised the hue and cry and a seriousenele
seems to have followel.When Anne Myles’s husband committed murder in 160% immediately
began distributing household items to friends agigitbours to keep them from being inventoried &y th
undersheriff: the vicar stored corn malt and otiersehold stuff, and one Widow Malbye hid a brasts p

Once her husband was convicted, Anne and her fatfagfe suit to the man who had the right to

32TNA: PRO STAC 3/3/59. Of course, such court recaatmot be trusted to reveal the facts of any paaicase,
with charges and depositions representing narsatiesigned to suit a litigant's best interests., Nomany cases, do
the records reveal even what the court decided apdhe true course of events. Nonetheless, saohdse
demonstrate the range of possible actions andvadlie claims open to the litigants in question.

*3For a discussion of the ‘blurriness’ between singss and marriage, see Cordelia Beattie, “Living &ngle
Person”: Marital Status, Performance and the Lalhate Medieval EnglandWomen'’s History Revietw7 (2008):
327-40; for self-divorce, see Tim Stretton, ‘Magea Separation and the Common Law in England, 1585"1lin
The Family in Early Modern Englanéd. Helen Berry and Elizabeth A. Foyster (Cambrid@gmbridge University
Press, 2007), 18-39.

% TNA: PRO E 134/23 & 24 Chas I/Hil 2.
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forfeitures in their area that he would be good¢o and her child, and grant her the goods shenbad
already managed to hide from him.

When John Baynbrick committed an unspecified fglohseems that the lease on his property
was burned and a new one written up in the nanaofher individual in order to prevent its forfeguy
with money from the dubious sale paid to John’swiargaref® Jane Shelley, the widow of a convict,
went to court in 1606 claiming that some of thedlaeized from her husband had in fact been pareof
jointure. The court awarded her some of the land,not all. Shelley seems to have then cut herekss
selling her claim to the disputed parcels to anothan, who then continued to fight the case in the
courts®’ In the same year, Margaret Ansley tried keepir@0fftom the property of her husband Richard,
executed for murder, by insisting that it had be#ended long before the crime for her relief. Sitso
maintained that there had been an error in herdngb indictment; having it overturned would be too
late to save him, but might still save the moneppérently, neither claim worked, but her brothefaw
then appeared in court with documentation whictvedoto the court’s satisfaction that the £100 wias h
pledged to him two months before the commissiothefcrime. One suspects that this was a ruse o kee
the money for Margarét.

Some such attempts proved particularly complexamthing. John Honeywell was hanged for
manslaughter in Essex in 1614 after unsuccessflbpding benefit of clergy. Before his trial and
execution, however, he and his wife, Alice, perfedra jail-yard property conveyance. Thomas Tucker,
an old family friend and a relative of John’s, aiced the property in return for agreeing to pay off
various small debts of John’s amounting to £10, andebt’ of £110 to Alice’s unmarried sister Mary
Symonds. The agreement had the suspicious provaaift Alice subsequently paid Thomas £120, she
could secure the return of all the property in goes® One assumes that sister Mary — unwed and hence
in full control of any assets that came to her -swanply to give Alice the money with which to

repurchase the estate once Alice was safely a widow

*>TNA: PRO, E 134/44 & 45 Eliz/Mich 39.

** TNA: PRO, E 134/17 Eliz/Trin 4.

¥ TNA: PRO, E 124/1, fol. 10d.

8 TNA: PRO, E 124/1, fol. 255d.

%9TNA: PRO, E 134/17 Jas 1/Mich 38. This case in pakir suggests another possible indication of oiipasto
the law’s forfeiture provisions, seen indirectlytire statutes against fraudulent conveyances, madsbly 13
Elizabeth c. 5 (1571). See Charles R&izabethan Literature and the Law of Fraudulent Gayance: Sidney,
Spenser, and Shakespegtddershot: Ashgate 2003), 29-31, 101-11; Pautef@Case, 7@&nglish Reportsg16—
17 (3 Co. Rep. 82b); arshaw v. Bran171English Reports485 (1 Stark. 319).
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Evidence of such evasions is scattered througtimitrecords of various courts, as the grant
holders to whom the forfeitures were due launchgits svhen they believed themselves to have been
cheated. Such evidence is easiest to find in rédpesuicides, in part, perhaps, because of distmc
attitudes to self-slaying that made forfeiture gaich a crime more contentious, but also because it
simply more easily located. As the King’s Almongpitally had the right to collect the forfeiture§ o
suicides, searching Star Chamber files for suitwidaed by the Almoner readily results in a trove of
claims that widows, families, neighbours and corengsomehow obstructed forfeitures. A felony for
much of its legal history, suicide occasioned th&slof only goods and chattels, not the real ptgpas
the offender had not been formally attainted(et even so, many a person risked the wrath of the
Almoner by attempting to hide goods or to haveieide falsely labelled a non-felonious death.

When husbandman Thomas Pink hanged himself ircdnis house in 1608, for example, the
coroner reportedly took a cow and £6 from the widaweturn for his jury’s verdict that Pink died a
natural death. He thus saved her from the losd diefamily’s personal possessions and made Hfrase
sum well in excess of the usual fee for a felonideath?* Similarly, when William Ponder dbodford
killed himself in 1560, neighbour Thomas Baylie gesl select and sway the coroner’s jury to protect
Ponder's widow. Baylie reportedly assured her thdtave been abroad and laboured of them of the
inquest that dwell abroad out of Dodford ... be mefoy thou hast no cause to the contrary, for thiste
own neighbours will be thy friends.” The jury fouadverdict of accidental death, allowing the widtmwy
keep her good¥. After Howell David killed himself, a bailiff inveoried and locked away his assets.
Some 40 men subsequently broke in to liberate trwdg Whether truthfully or not, they later tried
arguing that they had done so because they wesr meighbours to the said poor distressed widow,
came to comfort her in her heavine§sMichael Macdonald and Terence Murphy have stutfiedsands
of records of coroners’ inquests and Star Chamiis and found that in addition to mislabelling thesa
as non-felonious, juries often undervalued or ¢htle report goods for forfeituf®.Such cases reflect a

variety of competing interests and admit a varieftynterpretations. While one need not see allg¢hes

405ee, for instance, Halbljstoria, vol. 1, 412-13.

“LTNA: PRO, STAC 3/2/77.

“2TNA: PRO, STAC 5/A10/20.

“3TNA: PRO, STAC 8/24/10.

4Michael MacDonald and Terence R. MurpByeepless Souls: Suicide in Early Modern EngléDxford:
Clarendon Press, 1990), 78. For the earlier higibjyry discretion in respect to suicides, see Sar8utler,
‘Degrees of Culpability: Suicide Verdicts, Mercy atié Jury in Medieval EnglandJpurnal of Medieval and Early
Modern Studie86 (2006): 263-90.
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people as ‘principled defenders of family and ldgglsome of their actions and justifications segg
opposition to forfeiture, or at least a sense tiat bereaved family had the greatest need of and
entitlement to the goods in question in a giversinse?

Those with the legal rights to felons’ forfeituresmetimes showed discretionary ‘generosity’,
returning some of the possessions to the widowllowing her to buy them back at a favourable rate.
While such gifts do not demonstrate oppositionddefture as such, they do suggest the tensions tha
sometimes surrounded the deprivation of the wifa télon of her husband’s personal estate and sesen
that whatever the law, the widow might merit someompense. When Henry Rookeby killed himself in
Newcastle in 1617, for example, the town agreethke only £40 from his widow, despite the estate
being valued at some £50DThe audit books for the town of Great Yarmouthordca few such
compositions for more modest estates, noting tbeipé ‘from the widow of Samuel Feake, her husband
being executed this year, 5s’ and from the wifaragther felon, ‘for the like, 5§”.

The Crown occasionally gave pensions to the widewd children of executed traitors or
returned to them some fraction of the seized ptgpehe wives and widows of felons sometimes
received royal bounty, to8. Anthony Horseman, a yeoman of Great Wolford, Wekwifled after
murdering a man in 1587. Queen Elizabeth granted£88 worth of forfeited property to one of her
gentlemen-at-arms, expressly for the relief of ldaran’s wife and family. According to the text oéth
grant, ‘being credibly informed of the poverty agekat misery of the wife of the said Horseman and
seven poor comfortless children, and taking thevaugreat pity and compassion toward the said wife
and children’, the Queen granted the forfeiturdeo servant, ‘to the only end and intent that heshall

dispose the same to the use, relief, and maintenahthe said wife and children as by him and them

45 Cf. R.A. HoustonPunishing the Dead? Suicide, Lordship, and ComryuniBritain, 1500-183@0xford: Oxford
University Press, 2010), quotation at 112. Macddaald MurphySleepless Soulkad used such cases of evasion
primarily as evidence for the effective decrimimation of self-slaying, only secondarily as evident opposition to
forfeiture. In responding to their argument abogt@ving sympathy for suicides, Houston has alserited their
depiction of the almoners and their opponents: kousees the almoner as bringing ‘love, charit€bristian

amity’ (111) into tense situations, and those whpased his efforts to seize the property of sukaeself-
interested people with a narrow sense of commuwiity sought to deny creditors their just claims. ston
privileges the claims of creditors over those adavis and heirs, but neither had a legal ‘righthe goods in
question.) While he prefers to see forfeiture amé&ans of enforcing trust and community among sorsithrough
the mechanism of lordship’, he does now allow thass at least partly punitive (2). Yet, he claithat complaints
about resulting familial hardship were (and ardpunded (131). He seems to mistake the complaait tbrfeiture
should not affect the guiltless survivors’ for astablished principle, and later or localized evitkenf exceptions for
general practice.

“TNA: PRO, STAC 8/29/15.

“"Norfolk Record Office, Great Yarmouth Audit Books,CY27/1, fol. 283.

“8For examples of such grants to the families ofdraj see, for example, K.J. Kesselrifige Northern Rebellion of
1569 (Basingstoke: Palgrave Macmillan, 2007), 136—41.



13

shall be thought most meet and conveni&hifterestingly, these discretionary gifts sometirmagmunted

to one-third of the personal possessions of thenfebchoing the allotment of dower and ‘reasonable
parts’. When the Bishop of Peterborough acquiredftifeitures of convict John Browne in 1549, for
example, he bestowed two parts on one of his stsvaut returned the third part to Browne’s wife,
Alice.*®

Such gifts were just that, however — gifts. Theyrevdiscretionary and by no means guaranteed.
As with discretionary acts of grace more generalhgy had the potential to lessen the sense of a
disjunction between justice and legality and thmsecure support for the norm even while making an
exception. (And sometimes, too, the gifts may hewsstituted bribes for compliant behaviour: when
investigating Philip Witherick’s involvement in aumtder, for example, the bailiff told Witherick’s @i
that he would secure the return of all the forfitods if she cooperated, urging her to ‘help diées
much as she could®) Nor did recipients necessarily see the returandy a fraction of the family goods
— goods the women may well have seen as their oas generosity. Even when the grant-holder did
return a portion of the property, the widow may Welve felt robbed. Despite receiving a third of he
husband’s forfeiture, Alice Brown still complainéal William Cecil about the seizure of the other two
thirds and about the way in which the goods haad loéaded, noting among other things that she loatl |
her best down bed. Yet these gifts, such as they were, along with dhstructions and evasions by
women and their friends and family, may indicateease among some that the wives of felons retained
moral claim to the familial property at odds wittetfiction of marital unity.

Certainly, the most common and enduring complaaiteut forfeiture throughout its history
centred on its effects on family members imaginednaocent. Medieval petitioners lamented abuses,
such as false convictions to secure the propertynobcent men; nineteenth-century MPs drew on
Benthamite principles to argue that it was aniiorel, disproportionate punishment that ‘producathp
without any corresponding advantagéThe most frequent complaint, however, was thaptr@shment

applied not only or even primarily to the offendeuf to his or her innocent family members as viiile

*“*TNA: PRO, C 66/1320, mm. 11-12.

Y TNA: PRO, SP 10/8, no. 49.

*1John G. BellamyStrange, Inhuman Deaths: Murder in Tudor Englg8dtton: Stroud, 2005), 95-96, citing TNA:
PRO, SP 1/131, fols 28&9".

*2TNA: PRO, SP 10/8, no. 49.

%3For such medieval complaints, searliament Rolls 1343 April (3:38, 3:42); 1354 April (262:51); 136anuary
(2:14); 1372 November (3:22); 1376 April (10:71prFexamples of nineteenth-century complaints, sessK&lring,
‘Felons’ Effects’.
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sons must not suffer for the sins of the father,the wife for those of the husband, these critisssted.
In the early 1540s, Protestant reformer and saciit Henry Brinkelow reserved a prominent plaoe f
forfeiture in his pamphlefThe Complaint of Roderyck Mors ... unto the Parlanidouse of Ingland ...
for the Redresse of Certeyn Wycked Lawissexclaimed, ‘O merciful God, what a cruel lasathis? ...
that when a traitor, a murderer, a felon or antieere condemned and put to death, his wife antticdm
and his servants and all they whom he is debtov should be robbed for his offence, and brought to
extreme poverty ... Alas what can the poor wife, ¢hildren, the kinsman or creditor do withal, lgeiot
culpable in the crime; if any of them be faultyethlet them have also the law, that is death, which
recompenseth the crim&.’'Similarly, William Tomlinson, a would-be law refoer of the Civil War era,
complained in his attack on forfeiture that ‘Itriet enough that the wife hath lost her husbandthad
children their father, but to increase their miseityeir livelihood must go with his lifé> When
Englishmen abroad in the colonies had the chanceestite law codes to their own liking, they somesm
abolished or restricted forfeiture. The Rhode Idllaw code of 1647, for example, explicitly decththe
colonists’ intent in getting rid of forfeiture thdahe wives and children ought not to bear the uitigs of
the Husbands and Parery.’

A variety of sources, then, suggest many peoplievisl the conflated effects of coverture and
criminal forfeiture represented an unwarranted $laipor active injustice against the wife and fanaif
a felon. From the statutes protecting jointure dogver, the obstructionist tactics of women andrthei
confederates, through to the literature of complamidence mounts that some contemporaries viewed
the combined effects of forfeiture and covertureaaproblem. Yet, it was precisely the effects of
forfeiture on the wives and families of offendehnattcame to serve as the main defence of the peacti
The deterrent value of the impoverishment of therfe family came to justify the retention of a ptiae
that had outlived the feudal context of its birth.

Sixteenth-century legal writers extolled the aditarg value of forfeiture. Ferdinando Pulton
opined of a potential offender that ‘if concern fos own life could not stay him from the commiiof

felony, or treason, yet the love which he did bahis wife and children should restrain him théreo

**Henry Brinkelow,The Complaint of Roderyck Mors ... unto the Parlanisuse of Ingland ... for the Redresse of
Certeyn Wycked Lawes, eftondon, 1548), sig. C3.

SSwilliam Tomlinson,Seven Particular§London, 1657), 18.

*¢Records of the Colony of Rhode Island and Providéa@etations ed. John Russell Bartlett, 10 vols (Providence,
RI, 1856-65), vol. 1, 162.
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whom he was assured by that wicked act to undauttedy to deprive them of all livelihood wherewith
to maintain them®’ William Staunford offered a similar argument, @nda bit of dubious legal history
noted that this had been the ‘intent’ of forfeitdrem its inceptiorr® The author of the late sixteenth-
century The Lawes Resolutions of Womens Righitserved that ‘The first Solons of the English Law
belike thought that tender regard of a wife's estahould restrain a husband from all enormous
transgression.” He recognized the error in thisuaggion — ‘would God it might’, he observed — but
could do no more than quote Staunford’s assertiah‘men will now eschew those capital crimes when
they shall see those persons who in nature andtiafifeare nearest and dearest unto them, and mbst t
beloved, shall be punished with themselves, yet #i@uld the rather refrain for the love of theifen
and children upon whom they bring so perpetual &b punishment?®

This insistence upon the deterrent value of faufei as a punishment, this embracing of the
deleterious effects on wives and children as @mate for the retention of the practice, may hagerb
new to the early modern period. The late thirteemthtury legal text known &Britton opined that the
loss of dower was just insofar as a wife ‘may hgyf@upposed to know of the felony of her husbafid’
A wife might have diminished responsibility for hewn petty crimes thanks to the effects of covertur
but could also justly be expected to share theoresipility for her husband’s offences. Early mediev
law codes assumed notions of collective guilt aedponsibility that only slowly wanéd. The
justification being offered by early modern writavas not an assertion of shared guilt, howeveroRul
Staunford and the rest made no mention of impliedsent or even ‘unity of person’, otherwise so
frequently invoked to explain the deleterious effeof marriage. Instead, they assumed the wife’s
innocence and the injustice done to her by herdmb actions.

Whether new to the early modern period or nog thinphasis on the ruining of a family as a

valuable deterrent continued to be offered asragmy justification for forfeiture for many years.iMam

%" Ferdinando PultorDe Pace Regis et Regtiiondon, 1609), 237d—238.

8William StaunfordLes Plees del CorofLondon, 1560), 194d.

9T E., The Lawes Resolutions of Womens Ri¢lasdon, 1632), 152.

0Britton: The French Text Carefully Revised, with amglish Translation, Introduction and Notesd. and trans.
Francis Morgan Nichols, 2 vols (Oxford, 1865; rdpolmes Beach, FL: W.W. Graunt, 1983), vol. 2, 27®@-8
Bracton, however, had simply treated the loss ofatas a technical consequence of the felon dyitigowt an heir
against which the widow could claim (Henry Bract@m the Laws and Customs of Englatrdns. S.E. Thorne, 4
vols [Cambridge, MA: Harvard University Press ane 8elden Society, 1968-77], vol. 3, 360; see atdo?y 428).
A widow's dower was, at various points, conditionalher being sexually available to her husbandtamd others.
See Paul Brand, “Deserving” and “Undeserving” WivEarning and Forfeiting Dower in Medieval Englardigal
History 22 (2001): 1-20.

61 Lawrence StoneThe Family, Sex and Marriage in England, 1500—-180éw York: Harper and Row, 1977), 126.
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Eden, for example, had somewhat contradictory viewshe subject but of a sort that made his final
endorsement of felony forfeiture all the more sirgk In his influential tome on therinciples of Penal
Law, first published in 1771, he expressed his bdleft the forfeiture of the goods of suicides was
‘ineffectual and absurd’. An individual who had eoncern for his or her immortal soul presumably had
no care for family. ‘It is cruel also’, he wrot@rd unjust thus to heap sufferings on the headmfdence

by punishing the child for the loss of its paremtaggravating the distress of the widow, becabsehsith
been deserted by her husband.” But he argued tintsittire for other felonies and for treason served
important functions. ‘The mere execution of therinal is a fleeing example; but the forfeiture ands
leaves a permanent impression. It is indeed ormupbest constitutional safe-guards, when appligd w
discretion to the preservation of moral conduct asdd without violence to the correction of guilié
acknowledged that ‘on a superficial glance’, it higgeem harsh to ‘involve a whole family in the
punishment of one criminal’. Ultimately, though, bencluded that ‘it is neither unjust nor unwise to
convert human partialities to the promotion of harhappiness®?

One nineteenth-century attorney general, howewmpressed some doubts about the
effectiveness of this deterrent. Reporting to tB&9l Select Committee on Criminal Laws, he observed
that a felon’s forfeiture of property ‘is attendedth a visitation of poverty on the family, and peeds
upon a principle which | am afraid has little ogema upon the depraved minds of felons, which & th
well-being and comfort of their families. ... It i®d refined a principle to be acted upon by such
persons®® And indeed, over the 1800s, opposition to felomyeiture — and to the effects of coverture —
mounted from a number of fronts. Over the precedimgturies, families generously endowed with land
had found ways to protect it, through strict settats and a variety of other equitable devices. But
personal property remained prone to seizure, andpeasonal property came to acquire greater
significance for more significant components of gugulation, calls to do away with its forfeitureegy
louder® Finally, in 1870 — the same year as the first ida@rm\omen’s Property Act — Parliament

abolished felony forfeitur&

®2william Eden,Principles of Penal Law3rd edn (Dublin, 1772), 37-38, 48, 249-50. Edemwdnuch of his
argument from Charles York€onsiderations on the Law of Forfeiture for High &sen(London, 1745).
®3Select Committee on Criminal Laws Relating to Cagtatishment in Felonies. Report, Minutes of Evidence
(London, 1819), 49.

®4See, for example, Theodore Barldlihe Justice of the Peaeondon, 1745), 215.

85 See Kesselring, ‘Felons’ Effects’, for the broadentext of forfeiture’s demise.
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Throughout much of their histories, the conjunctaf the effects of coverture and of criminal
forfeiture had, and was seen to have, unforturif¢ets on the wives or widows of felons. But rathien
being merely a regrettable side effect of the gumisnt, this impoverishment of the wife and famiyre
to be one of its chief justifications. The patrizait structure of property law impinged upon theminial
law in ways that posed hardship for many an indigldvoman; moderated by the equitable protections
for the well-to-do, it also helped perpetuate theient sanction of criminal forfeiture through ears in
which private property became sanctified. As Amjckson has argued in other contexts, ‘the shape of
marital property law had multiple and far reachiagnifications ... well beyond issues of posses&ion.
The gendered nature of property rights under cawerprovided a powerful rationale to retain the
practice of felony forfeiture. English jurists li#keto claim that women were a ‘favourite’ of the |law
noting as evidence married women'’s diminished resjodity for their own criminal misdeeds. Given
that wives and widows were for so long subjectuaiphment for their husbands’ more frequent criina
acts, some might have thought this a very fictiwvel lof favouritism indeed.
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