APPLICATION OF THE STATE IMMUNITY RULE IN THE INTERNATIONAL
CRIMINAL JUSTICE SYSTEM: PROBLEMS ARISING AND A CRITIQUE OF LEGAL
RESPONSE MECHANISMS

Celestine Nchekwube Ezennia

Submitted in partial fulfillment of the requirements
for the degree of Master of Laws

at

Dalhousie University
Halifax, Nova Scotia
August 2014

© Copyright by Celestine Nchekwube Ezennia, 2014



DEDICATION

To my darling wife, Mrs. Juliet Nneuwa Ezennia, and my beloved daughter, Miss Ifeoma
Favour Miracle Nchekwube, for all their love, care and support.
To Michelle Kirkwood of the Schulich School of Law, Dalhousie University, for all her

encouragement, care and support.



TABLE OF CONTENTS

2 N5 . X viii
LIST OF ABBREVIATIONS....utiitiiiiiiiiiiiiiiiiiiiiiiiiiiiitiiiietiatinteistisccscsscsnccnses ix
ACKNOWLEDGEMENTS ....uiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieiietiatiieeiatistcsssssccncen Xix
CHAPTER 1 INTRODUCTION...cittiiiiiiiiiiieiiiiieiitiiiiiietiatieciesisceecscnnes 1
1.1 Background Information.........coeeviieiiiniiiiiiiiniiiiiiiieiiiiiiieicenrcsessenscsnscsnnson 1
1.2 Statement of Research Problems.......ccccviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiineieeenen 4
1.3 Research QuUeStionS.......ccceeeeeeeeeeneeeeeeeeeeccceceesesssssssssssssssssssssssssssssssssssssnns 10
1.4 Description of Research Argument.........cccoiviiiiiiiiniiiiiiiiiiiniiiiiniiiinnrccinnees 11
1.5 ReSearch SCOPe....ciiiriiiiiiiiiiiiiiiiiiiiiiiiiiiitttieistisiesstosssstessssssossssssssnnsssns 11
1.6 Research Methodologies......cooovviiiiniiiiinniiiiiiniiiiiniiiiineieiiensicssssesesnsscscnnsess 12
1.7 Chapter BreaKdOWNn......viiiiiiiiiiniiiiiniiiiintiiiensiisisssscsssssossssscssssscsssssscsnns 15
CHAPTER 2 STATE IMMUNITY IN INTERNATIONAL LAW:
HISTORICAL DEVELOPMENT AND GENERAL
OVERVIEW....uuiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiinieietistsnecnasnns 20
2.1 INtroduction.....coeiiiiiiiniiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiietiittiistetatctestcnscnnacnnes 20
2.2 Meaning of State IMMUNity.....covieiiiiiiiiiiiiiiiiiiiiiiieiieiietieiieiieciaciccsaciacens 22
23 Rationales for State Immunity in International Law........ccccooviiiiiiiiiiiiiiiininnne. 24
2.3.1 The Symbolic Sovereignty and Non-Intervention Rationale..................... 24
2.3.2 The Fundamental Right Rationale..........cccceviiiiiiiiiiiiiiiiiiiiiiiiininnnanne. 27
2.3.3 The Practical Courtesy (“Comity”) Rationale...........cccoceviiiiiiiniiinninnnn. 29

2.3.4 The Functional Necessity Rationale...........ccccoeeiiiiiiiiiiiiiiiiiiiiiiieiinnn 31



2.4

2.5

2.6

2.7

2.8

2.9

2.10

Historical Origin of State ImMmunity......cccovveiiiiiiiiiiiiiiiiiiiiiiiiiiieiiiicinecenn 32
2.4.1 The Personal Equality of Sovereign Heads of State..........c.ccccevuvininnnne. 33
2.4.2 The English Feudal System......cccccctiiiiiiiniiiiniiiiniiiniiiieiiiniosnsssnsroensns 35
2.4.3 Non-interference in Domestic Affairs.......cccooveviiiiiiiiiiiiiiiiiiiiiiiiiiiine. 35
2.4.4 International CoNSENSUS.....cceiieiiniiiiiieiiniiieiiieiineiiecietiecierinecsecscnes 36

2.4.5 The ‘Sovereign Equality versus Exclusive Territorial

Jurisdiction” Conflict.......ccvieiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieeen 37
Theories of State IMMUNItY.....coouiiiiiiiiniiiiiiiiiiiiiiiiiiiiiiiiiiietieetesnssssssoenses 39
2.5.1 The Absolute Immunity Theory......ccceveiiiiiiiiiiiiiiiniiiiiniiiiinriciinnnenns 39
2.5.2 The Restrictive Immunity Theory......cccoeveiiiiiiiiiiiiiiiiiiiiiiiiiiiiiinnennn 40
Entities Entitled to State Immunity Protection..........ccccceiiiiiiiiiiiniiiiinniiinnne. 42
2.6.1 Instrumentalities and Parts of the State........cccooveviiiiiiiiiiiiiiiiiiiniiinnen. 42
2.6.2 Government FigUuresS.....c.cvvveiiiiiniiiiiiniiiiineriiiiinstcsessstssessscssnsssssnnsses 45

2.6.2.1 Heads of State and/or Government........ccccceveeeiiniiieiiinreinecenneens 45

2.6.2.2 Foreign MiniSters......covveiiiiiniiiiineiisinesesiesssscsssssscsessscssnssscsnns 46

2.6.2.3 Other Persons of High RankK........cccoceiiiiiiiiiiniiiiinniiiiiniiciinnienn 48

2.6.2.4 Members of Foreign Armed Forces........ccoeveiiiiniiiiiiiiiiiiiiinnnn 52

2.6.2.5 Heads of Component Units of Federal States...........cccceeivviinnnnen. 53
Types of Immunity of State OfficialS.......cccoevviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiien. 54
2.7.1 Immunity Ratione Personae (Personal Immunity)......cccceveeieiiniinennnnnnen. 55
2.7.2 Immunity Rationae Materiae (Functional Immunity)........cccccevveiiinninnnn. 57
Nature of State Immunity in International Law.......ccccciiviiiiiiiiiiiiiiiiiieiincne. 59
Waiver of State IMmunity.....cooviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiciietieereenecn 62
L O01) 1 10 LT 1) 1 64



CHAPTER 3 APPLICATION OF THE STATE IMMUNITY RULE IN

THE INTERNATIONAL CRIMINAL JUSTICE SYSTEM:

PROBLEMS ARISING...cccttitiiiiiiiiiiiiiiiiiiiiiiitiiiiieiieciecieciacen 65
3.1 INtroduction.....ccooeiieiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii it e e 65
3.2 Impunity for Flagrant Violation of Peremptory Norms of
International Law.....ccciiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieiieieciaeeecanes 65
3.2.1 Systematic Commission of International Crimes...........cceevvvuieiniiinrennnn 69
R 20720 0 0 1) 1 74
R 280 07 ) 1 11T T 83
3.2.1.3 War Crimes and Crimes against Humanity.........cccceeeviiiiniiiinnnn. 88
3.2.2 Violation of Other States’ Territorial Integrity and
Political Independence........ccceeviiieiiiiiniiiiiiinriiiinerisiensicsinsrcssnnsccsnnss 92
33 Systematic Violation of Human Rights.......cccoiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiinnnen 99
34 Deliberate and Indiscriminate Violation of Other States’
Municipal Laws...ooieiiiiiiiiiiieiiiiineieiinsieeisnsiossssscssessssssssssosssssosssssssssnsses 105
3.5 Perpetuation of INjustiCe......covveviiiiiiiiiiiniiiiniiiiinniiiiiniiiiensicsisssscsesssccennsens 107
3.6 Creation of Unfair Social Dichotomy and Inequality........ccccccviiiiniiiiinniiiinnnnnns 110
3.7 Political Self-perpetuation........ccccvvieiiiiiniiiiiiiiiiiniiiiiniiiinnriesensrcsesnsccsnnces 114
3.8 @1 1 10 L1 1) Pt 116
CHAPTER 4 MECHANISMS OF LEGAL RESPONSE TO THE
PROBLEMS OF THE STATE IMMUNITY RULE
IN THE INTERNATIONAL CRIMINAL JUSTICE
SYSTEM...uuiiiiniinniinsnnisnnnnnissssisssssssissssssssssssssssssssssssssssssssssssssssssssssssss 117
4.1 INtroduction.....cooeiiieiiiiiiiiniiiiiiiiiiiiiiiiiiiiiiiiiiiiitiiietiiatctestsstcsnscsnssennees 117
4.2 The Old Ad hoc International Criminal Tribunal Mechanism............c...cccu..e. 118
4.2.1 The Pre-Treaty-of-Versailles Legal Regime.........c.ccccevvveiiiniiiiniiiniiinnnns 119



4.3

4.4

4.5

4.6

4.7

4.2.2 The Treaty of Versailles ReGime.........cccovuviiieiiiiniiiiriiiniiinriiisceenscnnnes 121
4.2.3 The Nuremberg Charter Regime..........cccevvveviiiniiiiiiiiniiiniiinicinncinnnen 123
4.2.4 The Tokyo Charter Regime........ccccovuviiieiiiniiiiieiiinicinssssssosnscssssensons 127
4.2.5 The Legacy of the Old Ad hoc International Criminal

Tribunal MechaniSm.......cccoeiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieenne 128
The Universal Criminal Jurisdiction Mechanism..........ccooeviiiiiiiiiiiiiiiiininnnn 128
4.3.1 Theoretical Foundation and Importance of the Universal

Criminal Jurisdiction Mechanism in the Response against

State IMMUNIEY....ooveiiiniiiieiiiniiiiiiiiiiiiiieteiaretecsestosssssssosssssnssones 131
The Modern Ad hoc International Criminal Tribunal Mechanism.................... 136
4.4.1 The ICTY Statute Regime.........ccceiieiiniiiiiiniiiiiieiiniiieiieiiniiieciecinccnnn 137
4.4.2 The ICTR Statute Regime.........cccoveiiuiiniiiniiniiiiiiniiiiiieiiniiiiiieiieeenenn 139
The Hybrid Criminal Tribunal MechanisSm.........cccceeviiiiniiiiiiniiiiinniiiinnnecnnnns 143
4.5.1 The Statute of the Special Court for Sierra Leone.............eecevvvvveiiinnicnnn 143
4.5.2 The Statute of the Iraqi Special Tribunal | Law of the

Iraqi Higher Criminal COUrt........ccovviviinviiiinniiiiiniiiiinsicssnsssossnsscsanns 145
4.5.3 The Law on the Establishment of the Extraordinary

Chambers in the Courts of Cambodia..............coeuvvvviinviiiiiniiiinniiiiannnns 148
4.5.4 The International Crimes (Tribunal) Act in Bangladesh......................... 151
4.5.5 The UNTAET Regulation on the Special Panels in East Timor................. 153
4.5.6 The Statute of the Extraordinary African Chambers in the Courts

1 BN Y2 L2 1 155
4.5.7 The Legal Instruments of Other Hybrid Tribunals.........c.cccceiieiainanen. 156
R T 0 3 4 ) 157
The Permanent International Criminal Court Mechanism..........ccccevviainnnn. 158
L O01) 1 0 LT 1) 163

Vi



CHAPTER 5 WEAKNESSES OF THE MECHANISMS OF LEGAL

RESPONSE TO THE PROBLEMS OF STATE IMMUNITY
IN THE INTERNATIONAL CRIMINAL JUSTICE SYSTEM.....165

5.1 INtroduction.....ccoveiieiiniiiiiiiiiiiiiiiiiiiiiiiiiiii it ee e e e 165
5.2 Weaknesses of the Ad hoc International Criminal Tribunal Mechanisms............165
5.3 Weaknesses of the Universal Criminal Jurisdiction Mechanism....................... 175
5.4  Weaknesses of the Hybrid Criminal Tribunal Mechanism...........c..ccccevvineinnnn. 188
5.5  Weaknesses of the Permanent International Criminal Court Mechanism........... 191
5.5.1 Selective JUSHICE..couiiieiiiiiiiiiiiiiiiiiiiiiiiiiiiiiitiiiiiiietiieteieceiaceinecnnes 193
5.5.2 Preservation of Bilateral Immunity Agreements.........cccoevvvuriiiinniiennns 199
5.5.3 Jurisdictional Politics as to Certain Crimes........ccccceiieiiiniiineiiinecnnnen. 201
5.5.3.1 Politics as to War Crimes Jurisdiction.........cccccevveiiiniiiniinnnnes 202
5.5.3.2 Politics of Jurisdiction as to the Crime of Aggression................. 203
5.6 0 0 4 206
5.7 @01 1 10 113 1) s 209
CHAPTER 6 CONCLUSION. ..t tiiiiiiiiiiiiiiiiiitieiiiettiatieeiesiattnecnssanes 213
6.1 INtroduction.....cooeiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiitiiiitiiteittiiateistciestensscsnssennees 213
6.2 FINAINGS..oouueiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiittiisteiasttstcssscsnsscnsscnnnes 213
6.3 T e o] 1 11 1 Pt 223
6.4 @1 1 10 U131 1 e 230
BIBLIOGRAPH Y ...uuuuiiiiiiniinniinsnissnnssnnsssisssissnsssssssisssssssssssssssssssssssssssssssssssssssssssssssssssss soee 232

Vi



ABSTRACT

The state immunity rule was founded upon such sound rationales as respect for the sovereign
equality of all states and non-interference with state functions. However, its application in the
international criminal justice system produces numerous problems. These include impunity for
violation of peremptory international legal norms (like the prohibitions on serious international
crimes) and violation of human rights. It also undermines the individual accountability and
justice administration missions of the system because it shields state officials from criminal
responsibility and subjects their victims to injustice. The international community has adopted
various legal mechanisms which attempt to respond to these problems by abolishing state
immunity for international crimes. However, some weaknesses, including external political
influence, selective justice, and lopsided implementation against developing states, render the
mechanisms sometimes ineffective. This thesis examines the problems arising from the rule’s
application, evaluates the response mechanism’s strengths and weaknesses, and suggests reforms
in the mechanisms.
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CHAPTER 1
INTRODUCTION

1.1 Background Information

As a branch of international law, international criminal law and the international criminal
justice system have developed principally to prohibit and punish the commission of certain acts
considered so heinous as to amount to serious crimes against the international community.’
These crimes include genocide, war crimes, crimes against humanity, and the crime of
aggression. Another mission of this branch of international law is to provide substantial justice to
victims of these crimes (mostly human beings) and also to protect these victims and
national/international societies from the scourge of the crimes.” An important goal from the
earliest beginning of the system has been to obviate the situation where state officials who
deliberately commit these crimes would escape liability by arguing that they acted as agents of
their state and that the state should, therefore, bear sole legal (state) responsibility for all their
acts.’

Despite the centrality of these goals, one of the challenges for the system is the
application of the rule of state immunity.* By virtue of this rule, a sovereign state is immune
(shielded) from civil and criminal judicial processes abroad in other states. Thus, it cannot be

sued in the courts or other judicial tribunals of another state without its (the former state’s)

! See, e.g., Currie, Robert J & Joseph Rikhof, International and Transnational Criminal Law, 2" ed (Toronto: Irwin
Law Inc, 2013) at 4-13.

* Damaska, Mirjan R, “What is the Point of International Criminal Justice” (2008) 83:1 Chicago-Kent L Rev 329 at
331-340.

> Ibid at 331-333.

* Wuerth, Ingrid, “International Law in Domestic Courts and the Jurisdictional Immunities of the State Case”
(2012) 13 Melbourne JIL 1; Foakes, Joanne, “Immunity for International Crimes? Developments in the Law on
Prosecuting Heads of State in Foreign Courts”, Chatham House Briefing Paper, International Law Programme,
November 2011, IL BP 2011/02; Akande, Dapo & Sangeeta Shah, “Immunities of State Officials, International
Crimes, and Foreign Domestic Courts” (2011) 21:4 EJIL 815; Bankas, Ernest K, The State Immunity Controversy in
International Law: Private Suits Against Sovereign States in Domestic Courts (Berlin: Springer, 2005).

1



consent.” One basic rationale for the evolution of this rule of state immunity is respect for the
concept of the sovereign equality of states.® By virtue of this concept, all sovereign states are
deemed legally equal in status, irrespective of variations in geographical size, military might, and
economic prowess. This rationale is aptly expressed in the Latin maxim: “par in parem non
habet imperium” (an equal has no authority over an equal).” Another rationale is the need for
non-interference with the smooth governance of states.®

However, these abstract entities called sovereign states cannot exercise their rights and
observe their obligations on their own. They must function through the instrumentality of natural
persons (individuals) who are their heads of state and/or government. State immunity protection
extends to these heads of state and/or government and to some other high-ranking officials
appointed to administer the state’s official/public powers, e.g., foreign, defence, and other senior
cabinet ministers/secretaries.” It can also extend to lower officials who act as state agents.'® In
Chuidian v Philippine National Bank'', the US Federal Court held that “it is generally
recognized that a suit against an individual acting in his official capacity is the practical

equivalent of a suit against the sovereign directly.”

> See The Schooner Exchange v McFaddon 7 Cranch 116 (1812) (“Schooner Exchange case”). See also Tomuschat,
Christian, “The International Law of State Immunity and Its Development by National Institutions” (2011) 44
Vanderbilt JTL 1105 at 1116-1127; Talmon, Stefan, “Hague International Tribunals: International Court of Justice:
Jus Cogens after Germany v. Italy: Substantive and Procedural Rules Distinguished” (2012) 25:04 LJIL 979 at 979-
981.

® Charter of the United Nations, 1945, 1 UNTS XVI (“UN Charter”), art 2(1).

7 Schaack, Beth Van, “Par In Parem Imperium Non Habet: Complementarity and the Crime of Aggression” (2012)
10:1 JICJ 133 at 149; Yang, Xiadong, State Immunity in International Law (Cambridge: Cambridge University
Press, 2012) at 51; Trahan, Jennifer, “Is Complementarity the Right Approach for the International Criminal Court’s
Crime of Aggression? Considering the Problem of “Overzealous” National Court Prosecutions” (2013) 45 Cornell
Int’l LJ 569 at 587-588.

¥ These and such other rationales as the fundamental right rationale and the practical courtesy (“comity”) rationale,
are discussed in Chapter 2.

’ Murphy, Sean D, “Immunity Ratione Personae of Foreign Government Officials and Other Topics: The Sixty-Fifth
Session of the International Law Commission”, GWU Law School Public Law Research Paper No. 2013-125; GWU
Legal Studies Research Paper No. 2013-125.

' This is distinct from diplomatic immunity which the thesis does not deal with.

912 F 2d 1095 (9th Cir. 1990) at 1101. See also Propend Finance Pty Ltd v Sing (1997) 111 ILR 611 at 669.
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The UK Court of Appeal (per Diplock, LJ) had, much earlier, clearly emphasized this
position in Zoernsch v Waldock'* in the following words:

A foreign sovereign government, apart from personal sovereigns, can only act
through agents, and the immunity to which it is entitled in respect of its acts
would be illusory unless it extended also to its agents in respect of acts done
by them on its behalf. To sue an envoy in respect of acts done in his official
capacity would be, in effect, to sue his government irrespective of whether the
envoy had ceased to be ‘en poste’ at the date of his suit.

Consequently, these high-ranking state officials and other state agents cannot be sued,
arrested, prosecuted, or subjected to other foreign judicial proceedings for their unlawful acts,
including (at least, in principle) the heinous international crimes noted above. This is so, whether
these officials committed the alleged crimes within the territory of their home state or within a
foreign state’s territory, against their home state’s nationals or foreigners, or against a foreign
state’s governmental apparatuses and other vested interests. This is because these officials are
deemed the alter ego of their home state in the exercise of that state’s public/official powers, in
the course of which their alleged unlawful acts are committed.'® This state immunity rule

originated in customary international law.'* It has also been codified under some multilateral

international treaties'> and municipal statutes of some states.'®

12 11964] 1 WLR 675, at 692, per Diplock, LJ.

1 See Jurisdictional Immunities of the State Case (Germany v Italy: Greece intervening) (2012) ICJ Reps 99 (“ICJ
Jurisdictional Immunities Case”).

" The Schooner Exchange case, supra, note 5.

15 E.g., the European Convention on State Immunity, 1972, 1 ETS 74; 1495 UNTS 181; UN Convention on
Jurisdictional Immunities of States and Their Property, 2004, UN Doc A/59/508 (“UN Jurisdictional Immunities
Convention™).

' us Foreign Sovereign Immunities Act, 1976, Pub L No 94-583, 90 Stat 2891 (1976); (1976) 15 ILM 1388; UK’s
State Immunity Act, (1978) 17 ILM 1123; Singapore’s State Immunity Act, 1979, as amended, online: <
http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query=Docld%3 A%221be1a8f7-0968-4fcc-ac26-3
9d3a51b7b70%22%?20Status%3 Ainforce%20Depth%3 A0;rec=0>; Pakistan’s State Immunity Ordinance, No VI,
1981, reproduced in Dickinson, Andrew et al (eds), State Immunity: Selected Materials and Commentary (Oxford:
Oxford University Press, 2004) 496 ; South Africa’s Foreign States Immunities Act 87, 1981, as amended by
Foreign States Immunities Amendment Act 48, 1985, also as amended by Foreign States Immunities Amendment Act
5, 1988, online: <http://www.dfa.gov.za/chiefstatelawadvicer/documents/acts/foreignstatesimmunitiesact.pdf>;
Canada’s State Immunity Act, RSC 1982, ¢ S-18; (1982) 21 ILM 798 ; and, Australia’s Foreign States Immunities
Act, 1985, (1986) 25 ILM 715.



1.2 Statement of Research Problems

Though the original rationales for the evolution of the state immunity rule may be
commendable, application of the rule in the international criminal justice system does more harm
than good to international society. Today, the rule unduly shields high-ranking state officials
from individual accountability for international crimes committed in both peacetime and armed
conflict situations. This is so, notwithstanding that international law deems perpetrators of these
crimes “hostis humani generis” (enemies of all humankind)'’ and imposes on all states an
obligation “erga omnes” (owed to the whole world)'® to bring them to justice, because the crimes
offend the values of the international community.

In R v Bow Street Metropolitan Stipendiary Magistrate & Ors, ex parte Pinochet Ugarte
(No. 3)" (the “Pinochet case”), the UK House of Lords, while trying to disregard the immunity
of a former head of state, held that a serving head of state is still protected by state immunity
even in respect of serious international crimes like torture and crimes against humanity. Also, in
the Case Concerning the Arrest Warrant of 11 April, 2000 (Democratic Republic of Congo v.
Belgium)® (the “ICJ Arrest Warrant Case”), the International Court of Justice (ICJ) held that an
incumbent foreign minister enjoys immunity from foreign criminal prosecution, even for torture,
war crimes and crimes against humanity.”’ Recently, the General Prosecutor of Paris, France
dismissed, on grounds of state immunity, legal proceedings commenced against Donald

Rumsfeld (a former US Defence Secretary) for war crimes and for torture on Iraqi prisoners at

7" Greene, Jody, “Hostis Humani Generis” (2008) 34: Critical Inquiry 683; Werkmeister, Andreas, “International
Criminal Law as a Means to Fight the ‘Hostes humani Generis’? — On the Dangers of the Concept of Enemy
Criminal Law” (2013) 3 KULRB 1.

' De Hoogh, Andre, Obligations Erga Omnes and International Crimes: A Theoretical inquiry into the
Implementation and Enforcement of the International Responsibility of States (The Hague: Kluwer Law Int’l, 1996)
at 91-95. See also Tams, Christian J, Enforcing Obligations Erga Omnes in International Law (Cambridge:
Cambridge University Press, 2010).

' (2000) 1 AC 147.

% (2002) ICJ Reps 3.

21 See also Akande & Shah, op cit, note 4 at 819-820, footnotes 15-17.
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the Abu Ghraib Jail in Iraq and prisoners at the US detention facility in Guantanamo Bay,
Cuba.** Other examples of such dismissals on grounds of state immunity include: Re Gaddafi*®
before the French Cour de Cassation; Re Sharon & Yaron® before the Belgian Cour de
Cassation; and, Re Mugabe™ before the English High Court.*®

Consequent upon the protection accorded by this rule, the high-ranking officials who
benefit from it abuse the rule with such impunity that its continued observance in the
international criminal justice system poses a potential conflict with some peremptory norms of
general international law or “jus cogens”.*’ Among these jus cogens norms are the prohibitions
on the commission of the above-stated and other forms of international crimes, and the ban on
the violation of other states’ territorial integrity and political independence, i.e., breach of
international peace and security.”®

Today, high-ranking officials of one state could deliberately violate the sovereignty of

another state through such aggressive acts as unwarranted wars and still plead state immunity as

a bar to criminal proceedings against them for these acts.”

22 Centre for Constitutional Rights, “French War Crimes Complaint Against Donald Rumsfeld, et al.”, online: <
http://ccrjustice.org/ourcases/current-cases/french-war-crimes-complaint-against-donald-rumsfeld,-et-al.>; Dobbie,
A et al (eds), “French Prosecutors Throw out Rumsfeld’s Torture Case”, online: <http://www.reuters.com/article/P
olitics News/idUSL2381695200071123>.

2 Arrét no. 1414, (2001) 125 ILR 456.

2 (2003) 42 TLM 596.

* Reported in Warbrick, Collin, “Public International Law: I. Immunity and International Crimes in English Law”
(2004) 53:3 ICLQ 769.

%% See also Akande & Shah, op cit, note 4 at §19-820, footnotes 15-17.

Jus cogens or a peremptory norm of general international law means a norm accepted and recognized by the
international community of states as a whole as a norm from which no derogation is permitted and which can be
modified only by a subsequent norm of general international law having the same character. See the Vienna
Convention on the Law of Treaties, 1969, 1155 UNTS 331, (1969) 8 ILM 679, art 53.

** UN Charter, supra, note 6, art 2(4).
¥ See, e.g., Sawma, Gabriel, “Immunity of Heads of State under International Law”, online: <http://www. gabriel
sawma.blogspot.com>.



Such impunity also encourages deliberate and indiscriminate violation of the municipal
laws of one state by the officials of another state’”, and it can lead to deliberate and gross
violation of other important norms of the international legal order. These other norms include,
especially, human rights of individuals and groups protected under relevant international legal
instruments.”!

Furthermore, application of the state immunity rule creates inequality between high-
ranking state officials and other individuals who are not in the category of high-ranking state
officials as regards accountability for international crimes. These individuals have become
sacrificial “scapegoats” who must bear full legal responsibility for their international crimes,
while high-ranking state officials are treated as untouchable “sacred cows” who may never be
held accountable for their own crimes.*” Consequently, the rule’s application defeats the notion
of “equality before the law”, which is an essential component of the age-old doctrine of the “rule

»33 a5 codified in relevant international instruments.>*

of law
The state immunity rule’s application in the international criminal justice system also

leads to injustice, as victims of the international crimes committed by high-ranking state officials

30 See Gardiner, Richard, International Law ((Harlow, Essex, England: Pearson Education Ltd, 2003) at 340.

31 E.g., the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
1984, 1465 UNTS 85 (“Torture Convention™); European Convention for the Protection of Human Rights and
Fundamental Freedoms, 1950, ETS 5; 213 UNTS 221; American Convention on Human Rights, 1969 1144 UNTS
123; African Charter on Human and Peoples’ Rights, 1981 OAU Doc. CAB/LEG/67/3 rev. 5; (1982) 21 ILM 58.

32 Qee, e.g., Re Sharon & Yaron, supra, note 24. In this case, while the immunity rule shielded the Ist Defendant who
was a high-ranking state official, there was no similar shield for the 2™ Defendant who did not qualify as such
official. Also, while the accused persons were exempted from foreign trial in Re Gaddafi, supra, note 23 and Re
Mugabe, supra, note 25, the defendant in R v Munyaneza, 2009 QCCS 2201 (an ordinary Rwandan citizen) was tried
and fully punished before the Canadian court for genocide committed in Rwanda.

% See Lautenbach, Geranne, The Concept of the Rule of Law and the European Court of Human Rights (Oxford:
Oxford University Press, 2013) at 46; Merkel, Wolfang, “Measuring the Quality of Rule of Law: Virtues, Perils,
Results”, in Zurn, Michael et al (eds), Rule of Law Dynamics: In an Era of International and Transnational
Governance (New York: Cambribge University Press, 2012) 28 at 40; Silkenat, James R et al (eds), The Legal
Doctrines of the Rule of Law and the Legal State (Rechtsstaat) (Neu-Isenburg, Germany: 2014).

M E.g., the Universal Declaration of Human Rights, 1948, UNGA Res 217A(IIl), UN GAOR, 3d Sess, UN Doc
A/810 (of 10 December 1948), arts 1 & 7; International Covenant on Civil and Political Rights, 1966, 999 UNTS
171 (ICCPR), art 14.



are denied justice, because the state officials who commit the crimes against them are unduly
shielded from prosecution by the rule of state immunity.>’

The application of the rule also leads to many other social, political, and economic
problems other than the aforementioned. One of these problems is political self-perpetuation.
Culpable state officials know that stepping out of political power means losing state immunity
protection, while remaining in power implies perpetual protection by immunity from judicial
scrutiny of their international crimes. As such, they often devise means, fair or foul, to hang on
to political power. Typical examples are Augusto Pinochet’s self-conferred “Senator-for-life”
status in Chile with perpetual immunity from criminal prosecution, and Robert Mugabe’s
unending presidency in Zimbabwe.*°

In view of the foregoing, it will be argued here that application of the state immunity rule
in the international criminal justice system substantially undermines one of the principal
purposes of the United Nations. This purpose is: “To achieve international co-operation in
solving international problems of an economic, social, cultural, or humanitarian character, and in
promoting and encouraging respect for human rights and for fundamental freedom for all without
discrimination...”’

In order to overcome the foregoing and other problems and ensure compliance with
international criminal law norms, the international community has adopted some legal response

mechanisms. These mechanisms entail adoption of legal instruments that create certain

international or hybrid criminal tribunals and/or, expressly or impliedly, abolish state immunity

** See, e.g., Roht-Arriaza, Naomi, “Punishment, Redress and Pardon: Theoretical and Psychological Approaches”,
in Roht-Arriaza, Naomi (ed), Impunity and Human Rights in International Law and Practice (Oxford: Oxford
University Press, 1995) 13 at 17-18.

%% Power, Robert C, “Pinochet and the Uncertain Globalization of Criminal Law” (2007) 39:1 GWILR 89 at 127-
133; Nzongola-Ntalaja, G, “Democratic Transitions in Africa” (2006) 1 The Constitution 1.

" UN Charter, supra, note 6, art 1(3).



in international criminal proceedings before these tribunals or before national courts.”® These
response mechanisms are described in this thesis as: the Old and New Ad hoc International
Criminal Tribunal Mechanisms, the Universal Criminal Jurisdiction Mechanism, the
Hybrid/Internationalized Criminal Tribunal Mechanism, and the Permanent International
Criminal Court Mechanism.

However, these mechanisms have many weaknesses which essentially leave the
problems of state immunity in place. For example, the geographical and temporal jurisdictions of
the tribunals established under the ad hoc international and hybrid criminal tribunal mechanisms,
respectively, are very limited. Thus, the tribunals cannot address many crimes committed by
state officials outside these geographical and temporal frameworks.” These tribunals’
substantive jurisdictions were never uniform. Some lack jurisdiction to try some crimes that
others could try.* Similarly, essential elements of a particular crime may differ under the
tribunals’ respective legal instruments. Thus, an official may lose his or her immunity over a
given international crime before one tribunal, while a counterpart appearing before another

tribunal for the same act may not necessarily suffer the same fate.

** These instruments include the Statute of the International Criminal Tribunal for the Former Yugoslavia, 1993,
UN Doc S/RES/827 (“ICTY Statute’); Statute of the International Criminal Tribunal for Rwanda, 1994, UN Doc
S/RES/955 (“ICTR Statute); Rome Statute of the International Criminal Court, 1998, 2187 UNTS 90 (“Rome
Statute” or “ICC Statute”); Statute of the UN Special Court for Sierra Leone, 2002, 2178 UNTS 138, 145 (“SCSL
Statute”); Statute of the Iraqi Special Tribunal, 2003 (2004) 42 ILM 231 (“IST Statute”); Statute of the Special
Tribunal for Lebanon, 2006, UN Doc S/RES/1757 (“STL Statute’); Charter of the International Military Tribunal,
Nuremberg, 1945, 82 UNTS 279 (“Nuremberg Charter”); Charter of the International Military Tribunal for the Far
East, 1946 (“Tokyo Charter”), annexed to Special Proclamation, Establishment of an International Military
Tribunal for the Far East, 19 January 1946, TIAS No 1589; Convention on the Prevention and Punishment of the
Crime of Genocide, 1948, 78 UNTS 277 (“Genocide Convention™); and, the Torture Convention, supra, note 31.

¥ See, e.g., the ICTY Statute, supra, note 38, art 8, and the /CTR Statute, supra, note 38, art 1.

40 See Nuremberg Charter, supra, note 38, art 6(a); Tokyo Charter, supra, note 38, art 5(1); ICTY Statute, supra,
note 38, art 4; and, ICTR Statute, supra, note 38, art 2.



These tribunals are often alleged to be administering “victor’s justice”, i.e., they are
mostly post-conflict institutions set up by the victorious parties to punish the vanquished.*'
Equally culpable high-ranking officials of the victorious parties are exempted from the
jurisdictions of these tribunals, while their counterparts from the vanquished parties have their
immunities removed and get tried and punished.*

As for the universal criminal jurisdiction mechanism, there is some controversy as to the
scopes and limits of its anti-state-immunity potential.** For the permanent international criminal
court mechanism, the operation of the International Criminal Court (“ICC”) established pursuant
to this mechanism and its efforts against state immunity have been so far selective. They have
focused almost exclusively on state officials from one region of the world (Africa)*, despite
situations of commission of serious crimes under the ICC’s jurisdiction by state officials in other
regions. In addition, the ICC’s enabling legal instrument contains provisions that undermine its

efforts to disregard or abolish state immunity.

1 See Meernik, James, “Victors” Justice or the Law?: Judging and Punishing at the International Criminal

Tribunal for the Former Yugoslavia” (2003) 47:2 JCR 140. See also Tanaka, Yuki et al (eds), Beyond Victors’
Justice? The Tokyo War Crimes Trial Revisited (Leiden: Martinus Nijhoff, 2010); Waldorf, Lars, “A Mere Pretense
of Justice: Complementarity, Sham Trials, and Victors’ Justice at the Rwanda Tribunal” (2011) 33:4 Fordham Int’l
LJ 1221 at 1224-12209.

2 See, e.g., Wald, Patricia M, “Running the Trial of the Century: The Nuremberg Legacy” (2006) 27:4 Cardozo LR
1559 at 1560. See also Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing
Campaign Against the Federal Republic of Yugoslavia, online: <http://www.icty.org/sid/10052>; IAC, “European
Hearings on US NATO War Crimes Against Yugoslavia: Reports from Berlin, Rome, Paris, and Amsterdam”,
online: <http://www .iacenter.org/warcrime/eurowc99.htm>. See also Fenrick, WJ, “Targeting and Proportionality
during the NATO Bombing Campaign against Yugoslavia” (2001) 12 EJIL 489; Cohn, Marjorie, “NATO Bombing of
Kosovo: Humanitarian Intervention or Crime Against Humanity” (2002) 15 1JSL 79; ICTY, “The Cases”, online:
<http://www.icty.org/action/cases/4>; Cameron, Hazel, Britain’s Hidden Role in the Rwandan Genocide: The Cat’s
Paw (New York: Routledge, 2013); Melvern, Linda R, A People Betrayed: The Role of the West in Rwanda’s
Genocide (London: Zed Books, 2000); ICTR, “Status of Cases”, online: <http://www.unictr.org/cases/tabid/204/Def
ault.aspx>.

43 See Pinochet case, supra, note 19; the ICJ Arrest Warrant Case, supra, note 20.

* See, e.g., Ezennia, Celestine Nchekwube, “The International Criminal Court System: An Impartial or a Selective
Justice Regime?”, a research paper submitted to the Schulich School of Law, Dalhousie University, Halifax, Nova
Scotia, Canada, April, 2014 at 20-37.



1.3

1)

2)

3)

4)

5)

6)

7)

Research Questions

In the light of the foregoing, the present thesis examines the following questions:

What is the scope and effect of the state immunity rule with respect to international
criminal law?

What is the usefulness of the state immunity rule to international criminal justice and the
sovereign equality of states?

How does the continued application of the state immunity rule in the international
criminal justice system ensure respect for other norms of international law, such as
ensuring international peace and security and respect for human rights?

What are the merits and demerits of the international mechanisms of legal response to the
problems of state immunity in the international criminal justice system and how could
these mechanisms be improved to more effectively counter the adverse consequences of
state immunity?

To what extent do the efforts to disregard state immunity in the international criminal
justice system reflect the sovereign equality of all states?

To what extent does the anti-state-immunity efforts of the international criminal justice
system ensure equal standard of justice for all individuals, states and regions of the
world?

How can the current legal response mechanisms be used in order to ensure that developed

states do not use them as post-colonial or racist agents against less developed states.
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1.4  Description of Research Argument

The present thesis argues that application of the state immunity rule in the international
criminal justice system leads to serious injustice and other problems. It also argues that existing
international legal response mechanisms have not been able to sufficiently address these
problems. It concludes that due to this situation, the problems sought to be overcome by these

mechanisms significantly continue, a fact that calls for serious reforms of the mechanisms.

1.5 Research Scope

This thesis examines the problems arising from the application of the international law rule of
state immunity in the international criminal justice system. It also analyses the operational
successes of the various legal mechanisms so far adopted by the international community to
overcome these problems. Furthermore, it examines the weaknesses of these mechanisms and
suggests reforms by recommending that some of the mechanisms should be reformed in order to
be more effective, while others should be scrapped outright.

Before doing these, it first traces the historical evolution of the state immunity rule and
conducts an overview of some other general issues relating to the rule. The thesis does not deal
with state immunity in civil proceedings, although some issues relevant to this area of state
immunity are addressed in the general overview mentioned above. Also, the thesis does not treat

diplomatic immunity or the immunity of international organization.
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1.6  Research Methodologies

A combination of research methodologies is employed in producing this thesis. First, a
doctrinal research methodology® is adopted. In this regard, relevant provisions of pertinent
international instruments*® and municipal statutes’’, as well as material decisions of relevant
international and national judicial tribunals are appraised. The aim of using this methodology is
twofold. The first is to show how far the provisions of some of these instruments and their
judicial interpretations have contributed to the aforementioned problems generated by the
application of the state immunity rule. The second is to show the extent to which the provisions
of the other instruments and the ratios of the other judicial decisions are disposed to disregarding
state immunity in appropriate cases and holding state officials accountable for their international
crimes high-ranking state officials who commit international crimes.

Also, this thesis adopts the postulations of different legal theories. First is the natural law
theory. This theory maintains that law gains its authority or legitimacy, and at least some of its
content, from certain immutable principles that are inherent in nature and morality and/or reason

(whether by virtue of God or not).* Along these lines, the thesis maintains that the inherent

" See Hutchinson, Terry & Nigel Duncan, “Defining and Describing What We Do: Doctrinal Legal Research”

(2012) 17:1 Deakin L Rev 83.

* These instruments include the European Convention on State Immunity, supra, note 15; the UN Jurisdictional
Immunities Convention, supra, note 15; Treaty of Versailles, 1919, 7 LNTS 332; the Nuremberg Charter, supra, note
38; the Tokyo Charter, supra, note 38; the Genocide Convention, supra, note 38; the ICTY Statute, supra, note 38;
the ICTR Statute, supra, note 38; the Rome Statute, supra, note 38; the SCSL Statute, supra, note 38; the IST Statute,
supra, note 38; and, Regulation No 2000/15 on the Establishment of Panels with Exclusive Jurisdiction over Serious
Criminal Offences (East Timor), 2000, UNTAET/REG/2000/15.

" These include US’ Foreign Sovereign Immunities Act, supra, note 16 ; UK’s State Immunity Act, supra, note 16;
American Servicemembers’ Protection Act, 2002, Pub L No 107-206, 116 Stat 820 (2002); International Crimes
(Tribunals) Act, 1973, as amended, online: <http:/bdlaws.minlaw.gov.bd/print sections_all.php?id=435>
(Bangladesh); Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia, 2004,
NS/RKM/1004/006 (Cambodia); Iraqgi Higher Criminal Court Law, 2005, No (10), online: <http://www.law.case.e
du/sadamtrial/documents/IST statute official english.pdf> (Iraq); and, Nazis and Nazi Collaborators (Punishment)
Law, No 5710, 1950, online: <http://mfa.gov.il/MFA/MFA-Archive/1950-1959/Pages/Nazis%20and%20Nazi%20C
ollaborators%20-Punishment-%20Law-%20571.aspx> (Israel).

48 Cryer, Robert et al, Research Methodologies in EU and International Law (Portland, USA: Hart Publishing,
2011) at 35-37.
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dignity and equality of human beings demand that all natural persons who commit international
crimes should be brought to justice without distinction as to political status. Thus, the thesis
argues against the discrimination which the state immunity rule engenders between state
officials, on the one hand, and ordinary individuals, on the other hand, as regards international
criminal accountability. It also argues that human victims of international crimes are the same
the world over and should be entitled to equality of justice, whether the crimes against them were
committed by ordinary persons or by state officials.

This natural law theory is also employed in the critique of the existing anti-state-
immunity response mechanisms. Here, the thesis argues that on the basis of the sovereign
equality of all states, the current disregard/abolition of state immunity in the international
criminal justice system should apply to culpable state officials in all states and regions of the
world equally and without any exemption. Since the sovereign equality of all states presupposes
the equality of all states’ officials (who are also equal individuals), culpable officials of some
states should not be stripped of their immunity, while their counterparts in other states are not so
treated. Thus, there should be no selectivity or double standard. More so, since the international
criminal justice system is meant to protect all human beings and societies without discrimination,
and since the pains of international crimes are the same in all victims, notwithstanding the
particular state whose officials have committed the crimes or where they are committed.

The thesis also employs the postcolonial theory, which is particularly interested in a
critique of current international legal arrangements from the perspective that they reflect and
maintain colonial relations and are complicit in subordinating or silencing peoples and states
from the so-called “Global South” and “third world”.* To this end, the thesis argues that the

current efforts at disregarding/abolishing state immunity in the international criminal justice

4 Ibid at 69-71.
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system are lopsided. They are made in such a way as to target officials of the developing states.
This practice gives the erroneous impression that officials of these developing states are 