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ABSTRACT

i -

This study examines the relationship of three theories
of political obligation and justice tp the justification of
civil disobedience, defined as a publ}p} nonviolent and .
deliberatg violation of a-law with the intent of effecting

or influencing a change in that law. Civil disobedience
; :

occurs within the .context of a legal ofder and legal

processes of reform however limited. he c¢ivil disobedient‘
asks when is it mbrally justified to Yiolate an unjust law
and in what way? The essential problem faced by the civil
disobedient is one of conflicting moral directives: one
directing 1nd1v1duals to obey laws,/the other dlrectlng
individuals to promote justice.

The utilitarian finds civil disobedience to be the
preferred course of action under certain conditions but the
broad discretion allowed to the indirwidual raises problems
concerning the limitations of human knowledge and consider-
ations of the stablllty of legal order. N N

Kart in contrast allows llttle discretion and ensures
stability by concluding that one may never disobey laws,
even when they lead to gréat harm, or even when they are

4

gravely unjust. '
John Ra&ls attempts to provide a systematic treatment
of the role of civil disobedience which would balance
considerations of stabillty.against those of the promotion
of justice as;well as providing limitations on individual
discretion. Ultimately he cohfronts again the problems
first encountered with utilitartanism regarding human
knowledge. The ultimate choice of theories, it is argued,
depends on the possibility of balancing stability and

justice in a way which permits.a combination of moral

. flexibility and precision that takes account of the

-

limitations of the individual. . ’
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Chapter I: Civil Disobedience and Justice
{

*A. Opening Remarks -

- .

Civil Disobedience 1s é/term which has in recent times

o

been used*to encompass d wide range of activities in

opposition to established governments. 1In so far as it
. \

~

touches on actions as disparate as legal protest and

demonstration, covert evasion and thwarting of laws, S
. y

violent' demonstrations, and deliberate public yiolations of
law, civil disobedience raises an array of problems .

concerning the role of violence, the role of protes%, the

a

status of laws, and the rights of individuals against the v
power of the state. I intend here to focus on one particular
form of opposition to the dicdtates of the state. In doing

so I shall give the term civil disobedience a specifaic

definition so that it selects out a particular class of )

»

actions which involve opposition to and rejection of the

state's claim to.ultimate authority--i.e., the right to

. ©

(3.
commanpd and judge what is right in all matters. Ciwvil

disobeé;eﬁze ance given this narrower sense will provide a

v v

target whereby the relationshﬁp of certain theories of

‘obligation and justice to the justification of disobedience :

@ -

may be examined.

-

In this chaptet we shall also describe the bac&ground
¥ .

conditions of civil disobedlehce and raise the problem of

conflicting directives to which it is expected each of the
- ?

theories will providensohe responses. Finally we shall

examine the preliminary criteria by which we shall assess

!

~
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the soundness of each theory. Chapters II,'III, and IV will
examine Utilitarianism, Kant aﬂd Rawls res;ectlvely and in
each highlight'spec1f1c difficulties with the theories.
Chapter V will return to the problem éf-conflictlng *
directives éﬁd the justification of civil disobedience in

the light. of the critical points derived from Chapters II,

V11T, anq IV.

B. Defining Ciyil Disdbedience
‘In .defining civil disobedience we will be excluding
certain types of actiens which are often called civil

disabedience. The purpose of this narrow definition is to

la call attention to one particular type of action requiring

»

Justiflcation: Rawls also adopts such a procedure in order
to facilitate clarity and definiteness so that on one issue
alone thé way *in which a solutign is givén can be seen;
although his definition islslightly different from ours.

In fpll?diné his procedgre we facilitate the comparison and

cripicism of the three theories. .

Civil disobedience 1s defined as a public, nonviolent

and deliberqte violation of a law with the intent of

demonstrating the injustice of that particular law and with

the intent of effecting or influencing a change in that law.
2
The rebat}pnship of the two intentions of civil
. .

disobediencg'i ediately pqin;s to the importance of justice

in the very nature of the act as we ha&e_defined it. “In one

sense the definition implies that the injustice of a law is
- ,
- -

T B


http://Civ.il

‘or influence on the changing of the law in any dlriji)way.

_3_

a reason for qpanglng that law. In other words the
1htention of changing a law 1s predlcatéENQn 1ts injustice
and the civil disobediént person must intend both. The
definition 1n this sense.might ;ead "...thdemonstrate the
injustice of a law and thereby effect or influence a change
in that law." .

There is a, variation of the definition which allows

that one may have.both intentions but does not antiélpate

that showing the injustice of the law will hdve an effect

The civil disobedient still believes that i1njustice ig a

reason for changing the law, and hopes td~change the -law,

.

but does not anticipate that the change will )be immediately

. M
*

effected by the act of civil disobedience.

The impof\ant question in both cases is under what

—
conditions is the injustice of a law sufficient reason to
LY

’

break that law with the intention of showing its injustice
and influencing 1ts change. The injustice of a law as a

"sufficient reason" implies that in some way justice is

appealed to in order to justify disobédience. Each of the

theories we shall consider will respond by"’&inq what kinds

of injust}be @n facE provide sufficient reason for change
and which if aﬁy Justify bredkipg a law.

We shall 'now consider how this definition is narrower
than.others. Firstly, it might be asked why only laws are

included and not also policies of governments. The reason

.

-

s



.S

. . ‘ ~—4-
for excluding policie; and including only laws requires some
comment for it might be thought that policies do havé the
same status as laws and, raise the same problems as laws.’,
The answer is somewhat complex. 'If laws are construed
nar;Gwly as legal statutes pfomulgated by a law—m;king
procedure, they appear to be distinct from policies, these
latter being construed as statements of intention combined
with behaviour irr accord with that stated intention. A

< .

policy on housiné 1ssued by a cabinet in a parliamentary
system, and matched by actions deriving from the statement
of ingention appears different i1n many respects from a

legal statute requiring certain standards to be met in
housing construction, or a law providing grants for housing
construction. Policies may change with different circum-
stances or a new government. Policies of theggelves do- not,
as laws do, imply a compulsion to act in a rertain manner.

A éellcy is not bindihg on the members of the government--
i.e., they are nét legally compelled to act on the statement
of intent. Building }egulations, though, are binding ;n
individuals; they‘are backed by coercion--courts, penalties
and inspectors. However, with respect to éivil disobedience,
it might be thought that a policy and a law have a signif&-
caﬁt common element--both have the backing of a governmenﬁ
and can be enforced as a law in the narrow sense. For

instance, the policy can be given effect in legal statutes

such as a law providing for housing grants. And a housing

v .
.

« a?
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.poliéy might‘violate precepts of justice just as well as

any legaf)statute—-i.e., the policy might express an ainten-
tion to do something which would be unjust. Further, what
1s of concern to civil disobedience as the 1njustice gﬁ“
governmental actions, and these actions can  at leastﬁiake
the forms of a pqlicy or a legal statq%é.

Although there 1s this common element, civil disobed-

-

ience is*first and foremdst problematic because it 1s a’

.violation of a law. It 1s not obvious, theugh, how an

individual could violate a policy if it were the target of
;ivil disobedience.v If we were to include policies along
with laws in our definitjon of the target of civil
disobedience: then, since violating a policy is not a clear
possibility, ‘it would seem that the civil disobedience

could involye'violating'g law q}her than the one which is,
the‘target of ciwvil disobedience. Civil disobedience-in the
latter case could be directed at either or both and would 1in
effect divide civil disobedience into two types: one which
violates‘a law considered unjust; the other which violates\ ~
a law which is just for the purpose %f demonstrating or
effecting hange in some other law or in a policy.- }n
the latter instance the law violated ié not the target of
civil disobedience. This raisesasacutely a special Eroblem'
of justification. The guestion becomes "can one be justified

in disobeying a just law to oppose an unjust one?". This v

“question is-significantly different from the question "can

»



- Fo§;exdmp}g, one might oppose a law because of environmental

- »

one disobey'an unjust law?". The former has a bearing on

the latter in so far as it asks if one can act unjustly or .

K

wrongly in oppasing injugtice. This issue, most directly .

arising with policies, we should liké to leave aside, in
order to focus only o6n the violation of unjust laws. Thus v

’ b .
we concern ourselves gtrictly with violations of laws which

-
.

are themselves the target of civil disgbedience.l' N

A second iméortant'difference of our definitipn from
g ’ E

others is that our definition allows only injustice as a

-reason for opposing a law by violating it..‘ Many‘ other

reasons might be offered; other values'migh& be employed.

3
B

considerations, because a law is unconstitutional, misframed,
b . "

nisap lied, Ox unnecessary, or becau the law requires or

. ] o .
oral actions. Any of thede might be offered as

J"_ kS

‘reasons to\violate'a-law to demonstrate bpposﬁtidn to it.

N e ! .

Our definition rules these,oui.

.

This definition then marks. civil disobedience off from
\ 14

_actions* which constitute legé& brotests'or héaanétrgtions
(e.g., a march on Parliament:ﬂili that was acgompanied by
the"3ppropriate permits), aAd‘from actions in which the
violation of a law.is accidental or inconsequentiaiﬁ ?or

ﬂinstance, a march on Parliament Hill which was to protest
conditions on reservétions,'espeéially those which wéré

directly due to laws, and which had been refdéed the

( .
appropriate permits, weould not be construed as civil
- a . .V : . ¥ ".
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disobedience because the law violated is secondary to the
attack on social conditions and the refusal of permits is
not itself being attacked.

The definition does however include actions directed
at social conditions suéh as poverty and rac}allsm 1f those
actions deliberately violate laws involved in sustaining
those social conditions (e.g., poll taxes and discriminatory
literacy tests for voting). It includes also those actions
which are dlrected‘at laws which are sincergly believed to
be unconstitutional or illegal, as long as the justifying
reason proffer%d 1s based on the injustice of those laws.
On the'o;her hand 1t is pot concerned with those actions of
this kind which are done solely with the intention of

raising test cases 1n courts. One might believe a law to be

unconstitutiondY. The obvious procedure would be to have
o 1

the courts assess that law's constitutionality.z‘ But to do

this requires,/in most cases, that one be chargéd under the
provisions of the law. Thus one might deliberately violate
the law .in order to produce a test case. One is saying in
effect,’ that if the law is unconstitutional the actions it

»"
prohibits ought not to be prohibited. If they ought not to

be prohibited, then one does not act wrongly, 'fa legal

. . Fpl

sense, if one does those actions. The decision is left to
the courts, and the penalties are accepted, at least
provisionally, if the law is determined to be in fact

Y ~
constitutional. On the other hand the act of c¢ivil disobe-~

\
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dience, as we define it, is specific?lly cancerned with
demonstrating"and effecting change, rather than with legal
procedures to tést a law's valldity.3' We sﬁall turn to a
detailed consideration of "legal validity" shoktly.

The p;ovi51on that civil disobedience be a nonviélent'
act marks 1t off from actions similar to civil disobediepce-
in othér fes écts. W::ﬁ this provision, one might find 1t
pdésible to consérue, for example, political kidnapplné as
an act of civil disobedience--i.e., as in some sense a non-
criminal act. Phe act 1s a public and deliberate violation
of a lawAErohibltlng kidnapping with the intention of
bringing attention to and éhanging an injustice; assuming
that the;é were its sole objectives, 1t might be justifiable
in the same way as nonviolent acts. Nevertheless it is a .
violent act against one person who may in fact be gquite
innocent of any injustices himsélf. The use of violence to
achieve the ends of reform is a problematic matter iL what-

[

ever circumstances it is raised. 1In the case ' of civil

disobedience, the use of violence raises the question whether:

injustice might be opposed by violating just laws, as did
»
the problem of the target of civil disobedience. So, for:

' . . .
the same reason, we intend to leave it' aside. There are two

[}
i

ways of dealing waith the question of violence in this

» |
context. The first would be to make actions like civil

kS

disobedience but involving violence a sub-set of acts of

civil disobedience and to make a specific argument regarding

“
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the use of violence--1.e., when it 1s or is not justified.

s

The second, which we have adopted, would be to ‘define acts

1nvolving the use of violence as a separate class iof actions

distinct from those described as civil disobedience. As

the former raises a range of problems and considerations '
‘

substantially, diff%{ent from those treated in a discussion
o

of the latter, 1t seems fair to relegate actions which are
similar to civil disobedience as defined except that they ,>

L]

include the uses of violence to a separate category requir-

1ng an independent justification. This procedure, of "

course, does not necessarily exclude the possibilaity that

acts of violenge might on some occasions be justified as

_y J - ;-
political means. / -

/ - *

/
Civil disobedience is one of mapy ssible forms of

/
/

resistance to the state. It may o¢cur as one step in a s
. . / .

sequence of actions or on its own. For instance, a group

might consider a strategy to é@Ange a particular law or

conditiqcs one of which is thdt law, beginning with

/
representations and test ciiés, leading on to public

demonstrations against thg law or conditions, and next to

civil disobedience and pgfhaps to stronger means. On the
other hand, civil diso?édience may be considered not as a
tactié forrexecuting A strategy for achieving change, but
as the most appropriéte means for achieving a particular

change.

We shall contrast civil disobedience with two other

-
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important forms of resistance to the state, révolution and

gonscientious refusal. Conscientious refusal may be viewed

.

~as an 1individual violation of a law wlfﬂ-the intent  of

-

avoiding committing an act (required by the law in question)

¥ 1]

which the individual in his own reflective ]ﬁdgemenp
considers wrong. 'Civil dlsobeﬁfenée aims to demonstrate and
change 1injustice 1in laws, while conscientious refusal aims
at avoiding having to do wrong acts required by law. In
other words, conscientious refusal aims at avoiding being *
an Qgent of wrong, whiie civil disobedience 1s an action

Y
on- the part of or on behalf of victims of inj ce. An

commits an act of conscientious refusa Those who in
public--e.g., in front of a gbvernment office or induction
C%Ptre-—burn draft cards with the intention of drawing

attention to the injustice of the system of draft laws and -

to show their opposition to those draft laws, are engaged

in civil disobedience. They are specifically concerned with
the injustice of cerEain governmental commands,.whereas
those who engage in conscientious refusal are concerned with
not being coméelled to do something which they believe  to
be morally wrong.

. In both civil disobedience and conscientious refusal

- A ]

individuals express their qugement regarding a governmental

> .
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act--a law. For our purp;ses these dgements are presumed
not to be first opinions. 'The judgements are thought out
and reasoned. The individuals can give reasons why they

"

believe the law 1s unjust. The reasons they give are by them’
considered to be justifying reasons&for their action in
violating the law. Latent in this situation i§ a p0551ble’
conflict of normative criteria. -As séveral writers, Acton
and Held in particular, have suggested, between the citizens
and the government there must be some commgn evaluative
standard which both recognize asbhaving some validity if
actions like civil disobedience and cqnscienfious refusail

are to have a basis for justification which- the two sides

\

Clearly,  where such a common standard does

"
.

can appeai to.
not exist, those engaged in civil disobedience will face a
major problem of convincing a government that ?ﬁeir action
is in fact justified. However, this does not necessarily
mean that such a common standard must exist for civil ’
disobedience or conscientious refusal to be given a valid
moral justification. B

In contrast, revolution 1s a major organized attempt,
almost always involving violence af though not necessarily so,
to overturn an established soéial and/or political order: in
other words to overthrow a system of social and political
practices. On this view revolution aims to destroy and

replace the existing form of the state and/or the society in

which the state is embedded. 1In this sense revolution is not

L]

P
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congbrned~with particular laws or policie§ or pragtices ;s
such but with their operation as a sy§tém. In so far as it
does not involYe simply the vioiation of law but rather a
suspengion of respect for_ an entire system of practices 6ne
of which is the system éf'laﬁ, it is the most extreme form
of opposition. ﬁevertheless.revolution, unless it 1s
angrchist, does nat suspernd respect for law itself, bug
rather a particular system of law. The anarchist apart, a
revolutionary intends to replace one system with another: h
sti%L,expects aﬂé anticipates the rule of laws. He is con;
cé;;;d,-in pert, as Ha¥t puts it,'with Ehe'birfh of a new
legal system: The revplutiohary has reasons which he
considers are justifications for his actions ‘and these may
be either those of the regime in question or independent .
evaluative criteria. There is no presumption of some cqmmon
evaluative standard between a revolutionary and a government.
Civil disobedience in contfast to revolution does not
requ{re a Justlfication of an outright rejection of.a regime's
claim to command while it does claim to be a justifiable
violatron of at least one of jts commands. Civil disobedi-~
ence, straddling as it does this border, contains a problem
of conflicting cl;ims. It most acutely raisgs a problem for
the disobedient person of conflicting obligations to which we

shall give more detailed consideration once we have consider-

ed the'kinds of situations ‘in which civil disobedience occurs.
~ ' A

.

& ek
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C. The Context of Civil Disobedience '

~

We will be particularly concerned with laws rather

than other aspects of socitty: What#then are laws? Our

-

definition of civil disobedience specifies that civil disobe-
dience is a violation of an unjust law. Since we are con-

cerned with the normative criteria which might justify caivil

-
a

dysobedience, We must presume that something can be a law .
an§ also un;ust. If this cannot be the case because of the
definition g%ven ‘law', the questioﬁ of justifylng”civil
disobedience as disobedience of a law would never arise: ali
laws would be just by definition and one would never be in a

.

positicdn to commit justifiable disobedience on the grounds

v N
of injustice. There would, even 1in such a case, remain a
problem of determining when something is a 'true law'--e.qg.,

when it meets certain tests one of which is 1its justice. To

.

“take such a route 1n some sgnse 1s a circuitous way of

(3

& .
* formulating this particular situation of injustice and law.

-

If'aAperson engaged in civil aisobedience wishes to
argue that X is not a law because X does not meet a tgst of
justice, several things will be confused. For, what the
person must dé'is override the government's claim that X is
a law because X has been "duly‘enactedﬁ. The civil disobedi-
ent, afguing in hfs way, says that he 1s obliged to obey only
just laws; the government says he is obliged to obey all laws.

The disagreement lies in what is to count as a law. The

civil disobedient by arguing that only if X is just.can X be
N A\

Te bt
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a law attempts to deny that the government when it says 'X °

-

is a law' means 'X was enacted' in the correct manner. But

this hides the 1ssue that ﬁhey may in fact. disagree over the

- -

érounds, justification, or reasons for an obligation to obey
: ¥

the law. More importantly the civil disobedient person

‘especially wants to say that there is ganerally speaking an

obllgatlon to obey the government s enaGEments but that in

- o

.the case*of X elther the grounds for’ that obligation are

o

absgnt, or, although the grounds are there, in this particu-

lar case the obligation .is.outweighed by other considerations.

- a2 o =

N J In general., - in modern states the problem of what to do

“about injustice allows that the state, as long as it has

. folIowed éertain'precédures;'has created a ley. By defining

ClVll dlsobedlence as’ d violation of an unjust 1aw, we are

.«(

-. -

able to take the direct approach of spec1fy1ng law as some-

‘ts a non—ngrmat'ive test and leave the question

»

of justifying disobedience entirely and clearly one of - .

thing whi

normative pXinciples. 1In other words one does not obey a law

simply becapise it is issued by the state. One must introduce

nor criteria which arewthe bagsis of a moral obligation

to‘obgy laws. &The guestion of justifying civil disobedience,

-a vlolatlon/JL law, then hinges on whether or not this

obligation to obey laws cgn be overridden by other-normative.

considerations. What we term the context of civil disobedi- ‘:
. Vs

ence involves the definition of law, the type of society, \\

and the form of pelitical rule under which civil disobedience
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occurs. éy using h positivist view of law, such as H.L.A.
Hart's, one can separate the normative issue. It allows fér
the case that X 1s élaimed to be law, but may be found not
to be law, and separates this analytically from the case
where X 1s law but in which other factors regarding the moral
obliggflon to obey what 1s in fact law are in the case of X
elrther éverridden or not applicable.

Hart's account meets our needs for a definition of law.
In his view a law 1s an element of a legal system. A law is
a rule which specifies what must or must not be done. "Where
there is law,...human conduct 1s in some Sense non-optional

or obligatory."5 A legal system 1n Hart's view is not simply

a collection of laws. Most laws, especially from the stand-

-

point of the citizen, and those which we are directly con-

v

cerned with as objects of civil disobedience, are primary
[ .
rules--rules forbidding or enjoining certain types of

behaviour and i1mposing legal duties and obligations. But a

-1égdl system is more than those primary rules: it Y\ncludes

also secondary rules--rules about the primary rules. These
secondary rules specify how primary rules are to be created
or changed or determined to be.applicable to a particuléf
case.

Secondary rules constitute the tests that a particular
rule must meet if it is to be said that the rule is a legally
valid law. (Hart identifies three fundamental classes of

secondary rules:

C
\

\
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in. Rule; of recognition provide for conclusive -

identification of what 1s a primary rule. For example
a list of laws may constitute an authorltative,tést of
‘what 1s la@ for those under it. The rule of recogni-
tion might, however, be more complex, 1dentifying
charaééeristlcs such as being, endcted by a certain
body, being custom, or being judicial dec1sion§.
Amongst rules of recognition, if in any system there
are several, there is a_presumption that ¥hey will be
ordered.e'

2. Rules of change empower persons to introduce
new primary rules and eliminate old ones. These
indicate who is to legislate and how they are to-
_legislate for a specific group. ’

C: ' 3. Rules of adjudication empower individuals, e.q.,
) ;Ldges, to make authoritative determinations of whether

a primary rule has been violated in a pafticular case.a'

[

T ¥ In Hart's view this constitutes a non-normative concep-
tion of what law is. It allows the idenéification of law
within a particular system either by the members of the
groups to whom it applies as well as the appropriate officials
or,-in an extremeféase, solely by the appropriate officials
(statements from an internal point of view), and it allows
the_identification of what 1s law in a particular system by

-L .

those t members of the groups to whom it applies (state-

ments from an external point of view).

-

P S
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Hart identifies two.necessary and sufficient conditions
for the existence of a legal system:

1. The "rules of behaviour which are valid
according to the system's ultimate criteria of validity
must be generaliy obeyed...."g‘.

2. "Its [the system's] rules oféfecognition
specifying the criteria of legal validity and its rules

of change and adjudication must be effectively accepted

as coqpoh public standards of official behaviour by 1its

officials."lo‘ ’

The latter condition does not require %hat officials
have a justified moral'dbllgation to accept the standards
(the standarés could be bad ones) but only that, in fact,
they do accept and use them for whapever r;ason, moral or
otherwise. The first condition 1is empirical in the segse
that one does ﬂot asually say that a legal system exists un-
less most of its requirements are in fact followed by most
persons to whom‘they apply. It is not necessary that private
individuals believe they are morally obligated to obey laws.
It is only necessary that the¥ lﬁ fact obey, for whateQer
motive, be it fewr of punishm;nt, self-interest, habit, or
simply that something is law. These are motives for obedience,
but they are not necessarily justification of obedience.
This condition that laws for the most part actually are obeyed
if a legal system may be said to exist yill play an important

role in the sequel in our considerations of the relation of
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civil disobedience to stability.

“

We can now state with more precision what the person

.

‘contemplating civil disobedience is about to do. He is in
the position where a legal system exists--the two minimum

- 5*Y
conditions are present. He does not believe that the funda-

mental primary and secondary rules are to be rejected.

Rather, he believes that one of the primary rules which has

‘

the status of being legally valid according to rules of
recognition, change and Edjudication, 1s nevertheless unjust.

His question is "when can such a law be violated, and if so,
e
in what way?". To ahswer this Question he must invoke

s

certain principles of justification. These principles of

justification will in part show that what 1is law ought not

to be law and in part show what course of action with respect

to that law is justified. The argument he makes will have

reference to a moral obligation to obey laws. This obliga-
: r

tion 1s distinct from a legal system: it is not a part of a

legal system, but external to it. Such an obligation may in

*

fact show that with certain legal or political systemé no
moral obligation to obey laws is present.

But, as was hinteé by thg reference to political
systems, there is more to the context of civil disobedience

than is included in the legal system. What Hart refers to
as the rules of change for a legal system overlap with the

L
political system. Rules of change might include, for

w

instance, the provision for a parliament and its mode of
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operation--i.e., the procedures that must be followed for
that body to create law. But the legal system does not in-
clude the politics of selecting members (e.g., in elections)
or the substance of a debate in a parliament. The politics
of creating law--i.e., getting some proposal thfough a
procedure which, according to rules of ifentification and
change, make that proposal a law--are distinct from the legal
system. The format within wq.ph law is crgated is capable,

with Hart's definition of law, of considerable variation. A
g

{
dictatorship can creaté Ilaw just as well as a democracy or

constitutional monarchy long as the two conditions for the

existence of a legal systemt are met and the three features of
a legal system are 1dentifiable and applied. Thus it is
possible to have different political.,systems which themselves
are susceptible to normative evaluation, all of which have
legal systems. Civil disobediénce, then, cag be contemplated
againét varying backgrougd conditions of political syStems. °
A similgﬁ consideration applies to the social system—~
its clasé structure, the distribution of wealth/ the condi-
tions of work and personal’félationships. Although the }egal
system entails general conformance to jts dictates if it can
be said to exist and although it‘has a Siruct;ring effect on
the character of a social system, the latter nevertheless
has components which are distinct from law. These‘two are
subject to normative evaluation. .qu instancé, laws mhy.gayq*

-

nothing to say about the distribution of wealth or may have

A il s e h =
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- some effect upon it but the distribgtion is-not necessarrly
part of'e legal system ahd ﬁay be assessed by normative
. . . "
standards indeépendently of the laws' impact upon it. Thus
widely differing sgcial structures may'also form part of the
background cdonditions for civil disobedience.
We have now indicated a bej;c conception of the ‘
. situation in which civil disobedience is placed. The problem
of civil disobedience arises in the ‘context of some form of

1
established society and political rule. Both involve identi-

£l
T )

‘. fiable institutions and practices, one of which is a legal
system. The legal‘syséem functions as a form of sociall
control which requlates human conduct and relations. Such
reguiatiop is mainly stipulated in rules--i.e., laws. Indi-
viduals live their lives for the most part in the context of
laws. Their activitieé are partly but in important ways -
conditioned and ordered by the expectation that certain rules,
among them the laws of ohe state, hold in general for every-

: “oné. "The laws of the state along with customs, and social

~ . rules act as a limitation on the rapge of actions available .
c . . to a person. Government for 1ts effectlveness depends in part
\3; . ’ . on large-scale compllance and in part on the ablllty to apply

- coercion. Our definition of c1v11 dlsobedlence, however, by

. o v .

. emphasleng 1njust1ce as a potential reasqn for disobedience,
suggests that order as prov1ded by’ laws is not of itself the
. * only function of law in society: laws are also to embody, g

.o among other things, justice. It is from considerations of

. . .
f - . .
.
‘ ' . ’
< . -
e
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justice andqorder that the problem of justifying civil

4
disobedience emerges.

D. The Problem of Civil Disobedience: Conflicting
Directives
1., Standards for the Assessment of Laws

The problem of civil disobédience arises when questions
are raised as to the justice and injustice of laws. Such
questions indicate a doubt on the part of sqome 1ndividuals
about some aspect of the law. We are presuming that this
doubt is not as to whether a.primary rule is valid law. This
type of gquestion 1s settled internally by the légal system.

are concerned with those cases 1in which a doubt is raised

gi to.whether what is law ought to be law and with thosé
cases in which it can be determined that what is law ought
not to be'law. The individual is concerned with the conse-
qguences for the obligation to obey the law of‘a negative
answer for any given law. If something ought not to be law
and yet is law, 1s one obligated to obey that law in the same
way as one is obligatéd to obey lgws which ought to be 1aw‘
and are law? What are the grounés of obligation and how are
they related to justice? ) - ‘

Underlying.thesesquestions is a presumg}ion that there
are standards which tell us what ought to beylaw. Such

standards are distinct from standards of what the legal

°

system ought to look like, for example, formal features such

as freedom from political influence, court procedures, and

s
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the notion of due process aof law. These latter standards
provide a basis for the rule of iaw in general. From the
standpoint of normative theory there musf be a justification
for'the rule of law which would back laws ‘for soc1eties in
.some circumstances. We say "in some circumstgnces” since it‘“ﬂ
q?g’bé'ardued that some forms of éhe rule of law,do not
_Create aﬂ obligation to obey in the same way ;s‘others. For
instanceﬁ P. Singer has argued that differentAsysteﬁ havé
differeng grounds for obligations to obeylil{ ﬁut in general
Eﬁg;é 1s sti1ll some justifiication which éays why'we should

ever have the rule of law in any form as opposed to not having
any law whatsoever.lz'
, Doubts about 'laws can be asse§sed in part by reference
to this more'general ground for the rulé of law. Once a
normative the;ry has considered this more general ground it
may méve on to consider the various forms thelrule of law may
take. Even so, once 1t: has been shown that the rﬁle of law
in g?henal is justified{ at least a partial, if weak, ground
for an obligation to uphold 1aw.has been given and this
obligation must be takenA{hto account in a justification of
civil disobedience. .Civil disobedience seems to leave the
general éroﬁnd to uphold law in general intact: it does not
claim that aﬁy-law or all laws ought to.or may be d}sobeyed.
In addition as Siﬁgéf points out, specific forﬁs of thé rule
of law create different and more or less strong obligations

to obey.likvrt is on the level of these specific obligations
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that the problem of civil disobedience directly arises. The
civil disobedient person has some arqgqument based on consid-
erationé of justice about a specific law which says that it
oudght not to be a law. This argument depends on the

assessment of laws. .

The rightness or wrongness of laws may be ]udgéd by
different standards. We shall contrast the standard employed
by civil d1sobedlence——justlce;—w1th two other important
standards--moral rightness or wrongness and efficiency. A
law though .legally enacted may enjoin morale\wrong acts.

In other words, 1f one were to comply with the law, one would
be compelled to commit an act which was morally w#ong consid-
ered simply on its own. For instance, if a state were to
enact a law on treason which stipulated that the penalty for
v1olation;§as to be a particularly extended and excruciating
series of tortures followed by execution, most persons would

agree that such a punishment was morally wrong. (Cf. Kafka's

The Penal Colony) Such torture would under any circumstances

be-morally wrong. It is the act of torture which the law
enjoins which by itself is judged mdrally wrong.

However there éould be ca;es where the acts which the
law enjoins are not morally wrong considered sepagately but
are unjust when considered és a set. Cénsider the notion of
a regressive income tax., The act of taxing an individual--

i.e., taking some money from him for state projects of value

to him and to others--is not necessarily morally wrong nor

i
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unjust; but a system of taxation which 'took more money
the less one earned would be unjust according to the abi1lity-
to-pay principle without requiring any morally wrong acts.
at Meast i1n some cases then, laws may be just or unjust as
assessed by some standard of justice distinct’ from other
moral standards.

P a

‘ The thlfa‘lmportant standard by which laws may be
assessed 1s efficiency. A law may prescribe neither morally
wroné acts nor unjust acts but may not be as efficient as
some other way of arranging aféalrs. It might be arqued
thrat marketing boards are neither unjust nor morally wrong
in their action but'nevertheless are not as efficient as
another mechanigm for achieving the same regﬁlt—-e.g., a
free market,system.~ Here the criticism is that the ‘law does
not achlevé\its purpose 1n the most effective manner: the
law 1is a poor law. We may compare this to a situation in
banks. The bank '‘requires a system for handling the daily
business of 1ts customers. Most banks cu;rently operate
with a number of teller's wickets at which pdrsons queue.
Consider a group of persons waiting in line at different
tellers in a bank, one of whom has begn Qalting twenty
minute;. At that point somecne eléé entérs the-bank: stand§
in another line, and ‘is served 1in five minutes while the
firstncontinués to walit in his line. By queuing people show

that they believe that the persons who enter first should be

served first, thus minimizing the time spent by each person.
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But because of the system of individual teller's‘wickets,
this 1s not achieved. The system is 1nefficient from the
standpoint of time spent by the customers in doing business.
Charges of inefficiency very often are met with the reply
that there 1s no more efficient practice which is feasible--
1.e., the existing system is the best possible and no
further improvements can be made. Ultimately the charge of
inefficiency is made most severe if there is a practical
and more efficient system readily aviiiifip. v
2. Justice and Morality

The specific concept of justice that civil disobedience
relies upon will not be given a complete definition indepen-
dent of the three theories to be considered. In general,
though, 1t may.be said that as part of normative theory theg
concept‘of justice deals with that area of morality which
is concerned with the fundamental conditions for social
orders. The concept and the principles which specify it
may be used to assess socilal orders as a whole or specif,jc
components of a social order such as laws. In presuming
the rule of law in the manner of Hart, we have committed
ourselves to no Q?rticuiar form of'government. Equally so,
the characterization of law does not presuppose the modern
nation-state. For our purposes, however, we shall confine

ourselves to modern states. A state as a political

A

organization may be described by its constitutive principles

or rules. The particular power-holders within the state at

\&.
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any given time are referred to as the redime. A state then
may be assessed as just or unjust by comparing 1ts consti-
tutive principleé to principles of justice. A regiﬁe's
behaviour, including the laws it 'enacts and how it reaches
decisions, may be assessed in two ways: in relation to the
constitutive principles of the state, which may be ‘thought
of as commands or "oughts" for the power—hélders, or in
terms of principles of justice. In éhls way we can speak
of unjust and just states, gnd just and unjust regimes.

The‘problem of the conception of justice will be taken
up with each of the three theories. However, at this point,
in order to develop the problem of conflicting directives,

we shall consider some general points regarding the place e

of justice 1in normative theory. . ’ ]
Normative theory 1s particularly concerned with
oingathmé.%ndﬂthe prbblqm‘of civil disobedience with
political obligation.’ The type of obligations conéide€gd
are moral obligations which in a general way may be
distinguished from grudential obligations. brudence

v

constitutes what is bes€ for any particular person to do,
given his objectives.u To act prudently is to do that which
will advance ong's own interests most effectively not

taking intb account, other persons' interests. . In this sense
we might speak of obligations of prudenbe. This type of

consideration may also be viewed as encompassing matters

concerned with the achievement of practical purposes such

* ’
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as learning to do something or choos1ng the appropriate
means to do something. ’ ’

Morality. and moral obllgations-characterisgically take
into accoun£ other persons, 1i.e., what 1is right for an
individual to do with reg;rd to others and himself taking .
ipto accoun£ the i1nterests and values-of other persons.
Some characteristic moral concepés gre honesty, benevolence,
noé harming others and justice or féirpess, this latter ‘
meaning al;oﬁkng others tht is gigthully theirs. An
obligation of'justice or fairness entails the consideration

. ’
of what is. right in relation to others.

Moral obliéatlons are generally thought to take

precedence'ovér prudential obligations. An individual might

find, for example, that a certain means, X, achieves one of

‘his goals, G, most effectively for 'himself but morality asks

L]

"is X the right thing to do?". Thus if X involves lying, a

'queséion of moral rightness is raised which is different

from the qneétign of whether X is an appropriate means to G,
and a question'%he answer to which will determine if X
ought to be done.

P&iitical obligation is the moral obligation to obey
éhe commands of the state. For a discussion of civil..
disobedience political obligation takes the form of a moral

obligation to obey laws. However, it )is one thing to ask

if a law is morally right a another to ask if one ought

to obey the law. The content of a law may be morally
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iydlfferent but not so the breaking oflthat law. For
instance, parking laws may be said to have no moral content.
They do not involve the enfonﬁeméﬁz of any moral principle

as does a law regardihg theft or murder. But whether one

is to obey a law or not is a moral guestion. .o

Justice, as a species of moral consideration, also
glves rise to moral obligations as do other moral ‘concepts
--e.g., an obligation to be honest, an obligation to be fair,
and an oBllgation to support Justice or to act justly. The
question then for the civil disobedient person is how does
justice relate to political obligation. What creates a
moral obligation to obey a state and what role does juftice
play in that obligation?

3. Conflicting Directives

o Civil disobedience claims‘justice as a singularly
important éénsideration for pdlitical obiigation. The
obligation to obey a law is based on the justice of that
law. This implies that political obligation is not entirely
erendent on the form of the political processes which
create law--i.e., on whéther they are, for example, democrat-
ic, representative, or dictatorial. Civil disobedience as
formuiated appears then to be concerned with the justice of
the outcomes of law-making procedures and not particularly
with the moral character of the procedures that create law. 14"
Although such a view is not an adequate account of the

origim of political obligation, it will be worthwhile to ‘
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examine the view of obligation implied above in order to

contrast it with an alternative view. The most direct way

‘in"which to examine the way justice might function as a

basis for political obligation is to imagipe a society in
which all laws, considered singly and in concert,‘enjoined
only those actions which were also morally -right. It would
follow from those laws being morally right, that one had an
obligation to obey those laws. This would follow because
one has an obligation to do what is morally right. When
laws enjoin morally right actions, an obligation to obey
laws is coincident with an obligationftd do what is morally
right. The obligation to obey all sydch/laws would hold
regardless of the nature” of the soci and peolitical systems.
For example, the obligation would hold whether the political
system was democratic or a dictatorship.

One might still say that the laws could be improved by
ensuring that other virtues (e.g., efficiency) are met but
that one was still morally obligated to obey them. From the
standpoint of civil disobediencef such a situation would
constitu;e the ideal circumstance, for the condition for
obedience--justice--is complete. Since problems of disobe-
dience do not arise under ideal circumstances, wé must )
consider the relation of law and justice under non-ideal
circumstances as that relation bears upon an obligation to

uphold law in general. Existing legal orders may be

distinguished according to the criteria of basic principles
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of justice on a continuum extending from fdhdamentéfly just
to fundamentally unﬁust. To say, that an existing order is
fundamqntallyljust implies that in principle the institu-
tions and practices of the society are for the most paft

concordant with principles of justice but that neverthedess

. some deviations from the ideal occur. Just institutions

may give rise to unjust laws as well as just ones. To say
]
that an existing order is fundamentally unjust implies that

!

discordant with principles of justice. Nevertheless it.is

its institutions and practices are for the most pdrt

important to note that unjust institutions may give rise to

just laws. This of course implies that it be possible to
ascertain.independently of .an existing legal order if it is
just or unjust and if laws .are just or unjust.

The basic principles of justice which Rawls, Kant and
the Utilitarians expound are criteria for assessing existing
orde}s. ,Thé question of'disobedience‘to laws concerns the
relationship of an individual to an existing order. Thus&,
to consider what each theéry would say about disobedience
rgquires deriJgﬁlve‘princ1ples applying to individuals. ‘?he
two derivative principles applying to individuals which are

important to civil disobedience are the obligation to obey

. .
! »

laws and-the obligation to support‘and promote justice.

If we proceed directly from an obligation to uphold and

obey law in general to a particular law, it would seem that

one has an obligation to obey that law regardless of its

.

k. mss M
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justness or unjustness. However, given the existence of
unjust laws, and an additional obligation to further and
promote justice, it seems that aq.individual would have a
duty to oppose unjust laws. If we presume that all legally
permitted means of opposiéion have been exhausted without
success and if disobedience is the only means available to
oppose the laws, we are then faced with the problem that it
appears that the duéy to oppose unjust laws counsels
disobedience of laws. This means that proceeding firstly
from a duty to.uphold laws and secondly from a duty to
promote justice, we get two conflicting directives: an
individual md;t uphold*all laws and an individual may v19&ate
some laws--i.e., unjust laws.

Such a problem of conflicting directives would most
directly be resolvednby some, sort o alancing or ranking of
the obligations from which the conflict derives. The
problem méy, however, be ifpioachea from the standpoint of
conflicting justifications for a particular action. In this
approach we may observe the oﬁposition of the civil disobe-
dient .person and the so-called law and order argument
against civil disobedience.

-The civil disobedient argues that if the oﬁligatipn to
obey laws is to be binding, those laws lust be just. When
a particular law is not just, no obligation to obey exists.
Disobedience is Fhus permissible, even if it may not neces-

sarily be exercised. The law and order argument counters

f

.
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that the obligation to obey depends on conditions other
than justice--in particular, the value of order and
stability. Justice, although a valuable and important goalh

does not pre-empt the value of a stable order in society.

. Tiwe B S,
b

- Order is a necess;ry condition for the preservation of*
society. When an individual disobeys a law he undermings

the stability of the society and legal order. Without that

W% wr

order, justice could not be ensured. The argument maintains

g

that a stable order is a pre-condition for justice and that
civil disobedience in its ostensible pursuit of justice
undermines that essential pre-condition. The two arguments

conflict over the basis for the obligation to obey and for

e

this reason imply conflicting.prescriptions as to'mbrally

acceptable(éoqrse of- action.

*

. The three. theorie 1 be gonsidering are normative

B . Fheorles. A fulLy/ﬁ%F> hensive orma%ive theory,-of which
“\\\ ' principles of justice form a part, d provide th® badis
\\ fdr ascertaining undef what circumstances ¢ompliance with
laws is, obligatory and dnaer what circumstances non-compli-
v ance is permissible or obllgatery. It must further provide

* ) the basis for determining what forms of opposition are

permissible ukhder those circumstances where non-compliance
-e.g., in’ our case, civil disobedience.

Ess&ntially we are asking "under what cqnditions‘would
. each theory justify civii disobedience?“. This question is

a specific case of a more general and important political
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question "when if ever is one justified in disobeying a -
law?". Clearly this second guestion mﬁst be answered in
a way which allows that at least on some“océasions dis-
obedience of a law is permissible. Thi§ éecond more
general question is in one sense roughly the obverse 5f a

i
fundamental question posed by the Seventeénth and’
Eighteenﬁh Century contractarians  "Why if at all should one
obey any state2". In this question one is concerﬁed with
stipulating the conditions the state mu;t meet in order to
be entitled to obedience. On the other hand in the‘formula—
tion which we have given of the justification of ciVii
disobedience, one is concerned with conditions under which

one might disobey the law, presupposing that the state has

some grounds for commanding obedience.

™

fhe three theories which we will examine will have‘to' »

contend with a resolution of both conflicting directives and
the basis for an obligation to obey. We now turn to an ~\,,/~\
examination of the chéracteristics of normative theory in
general and the standards of evaluation which will ‘be

applied to each theory in the sequel.

E. Eyaluation of Theories

”

. » I3 ’ ‘ .
The most important criterion of assessment for us is

>y

the adeéuacy of the theory's accoun% of the problem of civil
disobedience. Although the assessment of adeziacy is.of

« L]
necessity predicated on certain formal requirdments for a .

.

normative theory (to which we shall shortly turn), adequacy

) A3
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most importantly depends on the degree to which the theory
does not leave us in doubt about what is to be done in’
specific cases. This is not to say that there can be no

>
" cases where, for whatever reasons, we ultimately cannot

,

ascertain -what ought* to be-done.

*

This-last.consideration suggests two approaches to the

conception of the task of normative theory. The first

approach suggests that tﬁe tqskeof~normative theory is to
develop a body.of principles and methods for their applica-

tion which would for every lase\determine-what ought to be

done. If all the apéropriate information were obtained, the

.

application of the principles would result in a clear state-

ment of what was morally }equired. Cases still ﬁight arise
. “ -7 .
where, because of the practical difficulties of obtaining .

the requisite information, the principles could not be fully

.

applied and therefore would not give a complete answer. We
may make an analogy with one view of the science of weather

predigtion. In tyis view the science provides-all the

v

necessary descriptive factors and all the rules needed to

’

specify the necessary factual information that would be need-
-ed to predlct weather for any specified locality. However,

because of the 11m1tat10ns of information gathering such

¥

prediction in some cases is neither practicable_nor accurate.

03

Nevertheless Eﬂe theory itself -is ndt at fault.
The second approach suggests that the task of normattVe
'theory is to develop a body of-prxhc1ples and a guide to

ﬂ -
n
'
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interpreting then which will give moral guidance but which
of themseives cannot determine in advance just what the
right course of action will be. Exceptions and special
cases will always arise which the theory could not foresee
but thch its principles provide the necessary guidance to
make.judgements. Following the analogy with weather pre-
élctioh, we would say that the theory provides a basis for
predicting the general large-scale phenomena but not the

details of every specific location. The nature of the

‘phenomena involved does not pérmif”any greater precision.

’

The unusual and exceptionél will always arise.
Both .0of these approaches allow that there will be cases
where the theory will not be able to give a definite answer

]

in advance. A third type of conception of normative theory

S

maint%ifi/pﬁitﬁgfrmative theory is to develop a set of

principles which an individual need only follow at all times
in order to do the morally right actions. In some sense
this conceptién might be viewed as an ideal: no doubt as to
what was morally right or wrong could arise. Ultimately
such an ideal normative theory is unattainable, although
some theories may be viewed as having attempted to approxim-
ate it. Rather than.view this interpreéation as a standard
of adequacy we view it ag a description of "codes of
behaviour" which might be based upon a normative theory.

The test of adequacy implies that the more a theory can

clearly identify and limit‘the cases where doubt ar%ises, the

A
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more adequate it will be. A theory which does not account

for certain cases in any way when those caseés ar £

¥

principal importance as practical moral problems@imply .is "

"

not adequate. To take an extreme example, a normative
theory is surely not adequate if it not only does not

censider questions of killing other persaqns but also rules

-

those out as moral questions. Such questions are confronted

primarily as moral questions. . -

do—

The more formal requirements for normative theory are -
encompassed by the soundness of the theory. Differeng :

theories may provide the same prescriptive judgement for

o

the same conditions. Although several theories might come

to the same conclusion, it would not follow that any one of
them is correct. Any one could contain'iggicél inconsisten~
cies, conceptual ambiquities, or, more seriously, faulty
axioms. Alternatively, even if the theories disagree ik ‘
tﬁeir prescriptive judgements, one or more of them might "o

contain the same flaws. '

A final important consideration in the assessment of

8 -

.
e

normativs theory has to do with the sucééss‘of the principles

in conta{ns. A theory containing‘prlnciples expected to

resolve certain cases\m&y encounterginsuperable difficdlties N
in doing .s0, even though those principles may be satisfactory ‘
for other cases. For exampleé, it has been suggested that a

serious and critical problem for any form of utilitarianism

is the difficulty of ascertaining-the relevant kinds of

L 4
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consequences of-aA\action and of knowing all the relevant
consequences of an action.ls'
All of the foregoing factors will come into play in
varying degrees fof each theory as we go along. In the
closing chapter we shall have Spportunity to identify the

critical factors for all three.

F. Preliminary Remarks on the Three Theories

The problems of.conflicting obligations and Eonflicting
justifications appear to have a ready solution in utilitar-
ian doctrine. In general one disobeys a law when it does
more good than harm to do so, all things considered. The '
obligation to obey laws is overridden when compliance leads
to greater harm than some other course of ag;ion. Ci?il

disobedience constitutes a course of action for which

utilitarianism cgn delimit the conditions under which it

" would be the preferred course of actiqu However, as we

shall see, utilitarianism allows a broad discretion for the
individual, and this broad discretion must bé balanced

against considerations of stability.

-

Kant i1n contrast allews little discretion when it comes

¢

to obedience to laws. 1In one interpretation he ensures, »

stability in what appedrs to be a radical way: one may never
disobey laws, even when thei lead to great harm or are

arayely unjust. Omre may always judge a law unjust and

declare that it is so but may not rightfully act in contra-
[ J \

vention of the state's claim to obedience. In a more recent

» .
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and as yet unconsolidated interpretation of Kant's theory,
it is allowed that one ﬁéy sometimes break a law, but, as
we shall see, not in the manner required by civil disobedi-
‘ence as.we have defined 1t.16'

John Rawls' A Theory of Justice brings together into a
comprehensive theory more than two decades of research into
the nature of justice. The book reflects nearly all the
major topics of continuing concern to political philosophy,
among them his discussion of the question whether one has
an obligation to comply with unjust laws. His pginciples
of justice derive on the one hand from an extension of Kant's
"rational legislation in a kingdom of ends" and on the oiher
hand from a rejection of utilitarian principles.l7‘ Much
has been said against Rawls' claim to have developed a

successful alternative to utilitarianism as a basis for

principles of justice. It has even been questioned that his

theory is an alternative to utilitarianism. With respect to

civil disobedience, Rawls agtempts to provide a systematic
treatgént of its role which in effect would balance,consid-
erations of stability mgainst those of the promotion of
Justice and to provide limitations on inéividual‘discretion.
As we shall see, problems arise with his account which lead

us back to utilitarian considerations.

_We now turn to the utilitarian account.

L e h e e et e
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Chapter II: §Uti£;tarianism
*A. Utilitarian Doctrine, Justice and Law
The basic concept of utilitarianism as a moral theory

is that what 1s morally right is determined by what is good,

good meaning happiness or welfare. The fundaméntal

" prainciple expressing this concept is:

[y

A partfcular course of action 1s right under
certain circumstances if on the whole 1t produces
the greatest amount of happiness taking into account
all those affected by that course of action.
Happiness, or welfare, in this formulation 1s a value
which 1s to be the criterion or moral rightness. Bentham
and Mill both teok happiness to be in some sense a quantity
of which one could have more or less. They were then able

to say that more happiness was more valuable than less.

Happiness is this sense 1s a psychological property of

"individuals. Some of the major thorns in the side of utili-

. »

tarian doctrine have consisted in the difficulties of giving
adeq9a£e'ﬁef%niLiOn of what psychological stgtes count as
hégpiness'éﬁd how one could go about measuring and comparing
those states between 1ndividuafgtf Although Sideick

maintained the concept of happiness as such, more recent

writers, in part to avoid the prob*ems of .defining happiness .

.
.

as'a psychological state, ha%g_utilized the terms benefit

and welfare. These terms éerform the same function as

happiness in the ptiiitarian conception. They are complex

notions. As such they include the concepts of advantage,

material goods, health, and satisfaction. These in turn
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are much more susceptible to objective assessments than is
the simple notion of happiness as a psychological state
even though the complexness of the notion of welfare makes
theirnagsessment more difficult practically speaking.
Nevertheless we shall use interchangeably the terms happi-
ness, benefit and i1n some contexts good, gnder the assump-
tion that they all designate the impMrtant concept of the ,
utilitarian principle.

From the utilitarian principle it follows that although
several courses of action may lead to happiness, of those
which are possible, the one which leads to the larger amount
or degree is morally right. Where there are alternatives,
.ctions-which lead to more unhappiness in the final analysis
a morally wrong.n Thére 1s a sense in which all actions
mayube sald to lead to some unhappiness. The utilitarian is
interested in the net balance of happiness or unhappiness
resulting from a particular action. Assuming'for the moment
that sevgral courses of action are dlstihguished by greater
and lesser amounts of happlnéss that they have as their
consequence, one can seleét the morally right course of
action as the one which results in the greatest happiness.
One can also say that there are classes of actions which all °
lead to some happiness and hence are not directly morally
wrong but which are nevertheless superseded by that course

of action which results in the greatest amount of happiness.

In assessing the rightness or wrongness of a course of action,

I4

© ammndibn e
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it 1s for the utilitarian always a matter of comparing the

alternatives. The principle of utilitarianism requires that

+

one select from amongst various possible courses of actiom.
One cannot say that any coursé of action is right based on
an analysis of that action in 1solation from other possible

actions. For this reason the utilitarian principle does not

directly generate ahy moral absolutes.' The act-utilitarian
e .

version, for instancg\\i:i;iiniffg in principle that any
action-—e.g.z stealing=-- in-particular circumstances turn
out to be the moraily right course of action.

It should be noted that in our interpretation utilitar-
ianism and 1ts central principle are of interest only in so
far as they constitute a'moral theory and not }n that
respect 1in which they may function as a theory of prudence.
It ,has sometimes been suggested that utilitarianism creates
obligat10ns4where w2;:o not normally expect them--e.g., in
matters of choosing tween going to a show or listening to
the radio. In our view matters such as these are concerned

with the way in which an individual maximizes his own

4

ization of happiness f all concerned individuals in a
characteristically moral situation. We should not apply the
utilitarian principle as a moral criterion in those situa-
tions where moral questions do nét.arise.

The principle that the greatest happiness determines

what is morally right in a given situation defines utilitar-

Frd .
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ianism as a doctrine which maximizes the good. To maximize
this good requires a calculation like that of costs versus
gains. One must assess the net result of an action in
comparison with the alternatives--i.e., an action has more
than one type of consequence--some good and some 933;/ It is
the comparison of the overall balance in favour of good or
bad which will determine which of the alternaéives is right
or wrong. This process may als; be likened to the process
of selecting the most efficient course of action--i.e., that
course of ac¥ion which obtains the greatest result for the
least cosé. Efficiency, though, must be applied over-all
and must not be construed as or conflated with a narrower
concept of efficiency. For it could be argued that in some
circumstances economic efficiency in the operation of certain
economic institutions leads to an amount of happiness which
is not out-weighed by other benefits resulting from it.
Efficiency with respect to the utilitarian principle means
the determination of *the course of action which has the
lowest costs in terms of unhappiness and the highest benefits

-
over-all since that course of action would produce the
greatest net palance. Thus one could say that certain
welfare schemes, althqugh'they have a high economic cost
where this economic cost is viewed as a bad conseqﬁénce,
nevertheless hav% such a high gain in terms of happiness that
they are justified in spite of economic cost.

*

As a moral theory utilitarianism is expected to be

Tk e
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applied to say what 1is- right and wrong and what our obliga-
tions are.'¥We have suggested in our introduction that the '
first task of a normative theory is to proceed with a justi-
fication for the rule of law before proceeding to specific
case%.and considerations which might overrule an obligation
to ogey. The problem with utilitarianism as a doctrine has
beeh\gompounded by the development of two schools of utili-
tarian thought--act and rule utilitarianism. 3t is important
also to recognize a third view whic; maintains that the
distiqctibn between the two is false and unnecessary.l' We
intend to take the main principle of utility and derive some
secondary.érinciples of obligation. In particular we shall

have to make sense of 'law' as we have defineqqit for utili-

tarian thinking.

We shall begin té develop the utilitarian doctrine by a
consideratjon of act utilitarianism. :On our. interpretation,
act utilfarianism maintains that any particuiar act that one
is to do is assessed directly on each occasjon by the utili-
tarian principle. So-called moral rules such as "thou shalt
not steal" are reduced to the staius of moral guides--i.e.,
they sum up previous conclqi}ons about particular types of
acts. Nevertheless the rules do not themselves establish
any moral obligations. Any actién inciuding obedience ér
disobedience to laws is to be assessed solely on its own

merits and not by reference to a moral rule such as one ought

to obey the law. One must always ask about each action what
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the good an bad consequences will be and decide ‘according

to fhe utilitarian principle what the right course of action
is. »

_Cbnsider a man trying to decide what to do when con-
fronted with a law which he firmly believes is bad on
utilitarian grounds--i.e., leads to more harm than good.

Let us say 1t is a law prohibiting certain religious prac-
tices, including public worship. He believes that religious
persons do nQ harm to society and that their religious pre-*
cepts ?pntribute to their individual hapbiness as well és
aiding them to act in a way conducive to the general happi-
ness of others--e.qg., thréugh acts of benevolence. Thé law
prohibiting their practices means that society must forgo
the benefits that accrue in this way and in dddition direct-
ly causes religious individuals to be unhappy: it prevents
their acting in a way which is satisfying for them. ﬁe is
further assured that the particular religions in question do
not involve any activities which would be injurious to the
welfare of all. On the other hand he knows'that public
worship will be severely punished. ‘The law asserts that

.
should some members persist in public worship all pembers of
the“;eligion in question will be punished regqrdless of
whether they paruicipéted in publip worship or not. Let us
say that he concludes that if he participates in'gublic wor-
ship grave harm will result to large numbérs,of persoﬁs, )
while if he refrains an increment of happiness less than ithe

.
.
3
.
~
-
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harm wiyﬁ not be added to the whole. In other words, not ///
to participate leads to the greatest net balance of happi-
ness given the existing circumstances. On this analysis he
wguld Cpnforﬁ with the requirements of the law;hbut he does
not do so because the law is good. 1In fact he is sure tﬁé
implementation of the law reduces happiness from whét @t
might have been. He obeys because now that thellaw is law,
disobeying the law leads to greater harm than obeying it.

We note that he does not accord any,special status to
the law either generally or 1in particular--i.e., he“does not
believe he has an obligation to obey laws prior to each case
or instance when he must decide what to do. He believes that
the law is deleterious in its effect bﬁt even so he does not
act against it. Still he has made a judgement of the law as
law-~-i.e., on utilitarian grounds the law ought not to Be a
law. But it is law and his conformity or non-conformity .is
not based on that evaluat;on of the law per se; rather it is
based upon particulars of the case at hand and not on a prior
obligation tex®bey laws. . | .

If we were to imagine a society of act utilitariaps,
each acting according to the fotion that the utilitarian d
princiﬂle applies directly to each action they might contem-
plate and according to‘the notion that rules (including laws)
are simply guides and have no special status with regard to
moral obligation, it is difficult to see why they would ever

contemplate having laws in the sense in which we have defined

N
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-
.them. Law as we have defined it is first and foremdst a

form of social céntrol. Aﬁy given law makes some beha;iour .
unéeé some c1ﬁcuﬁs£énce non-optional. It limits the behav-

iour an individual is expected to select from. The point

of havyng laws then is to mark off certéin actions: to .

v

ensure that they do not occqi,\ The feature of a legal sys-

» ‘ -

teﬁ that persons generally do obey the laws it contains
means that individ;\‘s accept the laws as externally binding
ﬁpon them. But an act utilitarian as we have described him
cannot in prihciple accept that something other than the
utilitarian principle.creates obligations. No matter what
the lay said he should still determine in eac¢h instance what
"he opght to do by applying. the utilitarian principle direcF-
ly to each instance. Whatever oblkigation that arose in each
case would derive from the utilitarian principle and not
from any 3aw. ‘Laws would have no special moral significance
and there would he no prima facie obligation to obey laws.

A legal system is comszed of rules. We shall have to
enquire what reasons a utilitarian might be able to use in
‘order to accept a get of rules. 1In doing so we shall be

developing a rule utilitarian account. The most important

‘argument is that order, created by the observance of laws,

is essential to human happiness. Sidgwick expresses this in

the following way:
- i
¥ . . .

. +..the general conduciveness to social happiness
of the habit ¢f Order or Law-observance is, as Hume
says, too obvious to need proof; indeed it is of such
paramount importance to a community, that even where

]
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v , particular laws are clearly injurious it is usually
. . expedient to observe them apart from any penalty
* which their breach might entail on the individual.”™’

The "habit of Order or Law-observance" means the obey-

a

Y ing of legal or customary rules which in fact structure and
. constitute the practices of a society. We of course are
), interested in the obedience of laws rather tgaﬁ/customary

rulei. The argument expressed maintains that obedience to
someléyste% of rules is more conducive to the general bene-
fi§ Eﬁan a situation where there are no such rules. A set
of laws implies benefits which could not be gained 1in the
absence of laws. Although this may be true, the argument
st%ll does not show whether any particular form of the rule

v of law 1s better or worse than another. In simple terms, a
\J) gz:iﬁ\\set of good laws is to be preferred over a set of bad laws;
yet it appeaxrs that both are equally an instance of the Qule
" of law and hence require obedience. It seems that what is
}r meant is that one wéuld ot be justifged in choosing a course
’</ ' . bf action-which resulted in the dissolution of all law but
not y.i_at? every system of law necessarily r:c:uires full obed-
ience. .
; A set of laws gives a specific order to society,
prohibiting some Yctions and enjoining others whi.le leaving

_;'yegrother actions entirely to individual discretion. An

. )
argument, as for example in Hume, can be made that the

-

.cdndition§>established by most sets of laws are conducive

to the net balance of benefit. The advantages in the long

‘ J
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run also outweigh the disadvantages occasioned by particula;
cases of injustice or bad laws which may happen from time éo
time.3' Here it is being assﬁﬁed that such impérfections
are few and minor. The argument holds for sets of laws which
are for the most part satisfacfory but not for those. which
are riddled with injustices. According to this argument the
obligation to obey laws is'rooéed in the essenfial contribu-
tion the laws make to the pursuit of happiness. The lawé
back up and ensure Eertaln moral prohibitions and also create
certain strictly legal prohibitions. In-doing so they create
a context of normai expectations amongst 4 soéial group.
Nevertheless, the decision prpéesses which create laws are \
cases of imperfect procedures which may have varying degrees
of unﬁanted,outcomes {e.g., bad laws). There is an implicit
limit to the obligation to obey in so far as the argument
assumes that unwanted outcomes are not .so reqular and fre- ‘
quent that the system of law becomes an impediﬁent to happi-

ness.

>
L

Clearly though, whatever the laws are, if they are to

p B

promote happiness however limitgd, they muétﬁpe obeyed and

¥

they must be enforced. Here lies the prima facie obligation
tO- obey laws. If everyone obeys the laws more happiness is
possible than if they do not. Furthermore, even if someone

. &
else breaks a law, the efficacy of the legal order as a

T sy

whole is not immediately destroyed. Only if law-breaking is

widespread does the legal system's effect on happiness deter- —

-
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iorate. Thus even when sgme persons break the law, the

obligation to obey remains, especially so when those who

break the law are subjected to the penalties the law

imposes.

The account given suggests that even though some harm
may arise in a specific case, one is still to obey. Thus
on some occasions,.the ediate balan?é of happihessland
harm is not decisive as_ihe act utilitarian might héve it.
We have something like a ;ule utilitarian account. The
rule that one ought to obey laws has been given a jystifica-
tion independent of individual cases even though some quali-
fications are implicit with regard to legal systehs as a
whole.

The critical point comes in assessing specific laws as
elements of a specific leqgal system. Each law is a rule and
the*long term effects of general conformity to it may be
assessed. The law is a good or bad law in so far as it is
conducive to happiness unéer the cond%tion of general con-
formity. But one must consider whether the assessment that
a law is a bad law is sufficient reason to affect the obliga-
tion arising from the advantages of having a legal system.

A law then is assessed by the long term effects of its
operation.” One first -asks if the law in question is a good

"

law. If it is a good law, the prima facie obligation to

’

obey laws provides a case against disobeying it. ©One must

then ask about the particular case to determine whether this

<
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case for disobeying is sufficient to override the prima
faéieVobligation to obey laws.

Let us return to our preceding examplé. The law forbid-
din ic worship for ?ome bona fide religions woyld be
judged to be a bad law since it leads in the long run to less
‘happiness, taking into account all those affected by it, than
a society in which the law were not present--i.e., a society

where public worship was allowed or even a society where it
was not‘allowed but in which the penalty was not so severe.
In this particular case, because the law is a bad law, the
utilitarian has some reason for considering whether to obey
the law or not. The prima facie obligation to obey laws
might be overruled. However, the consideration that gravé
harm will come to those who are members of the religious
groups in question 1f the law were violated must be taken
into account.' SO too must the fact tgat obeying prevents
only a small increment of happiness from being added té“the
whole. As we have outlined utilitarian thinking so far,
these two considerations woulé counsel obedience of the law.
The utilitarian must consider the consequences of the
specific act in question-~i.e., disobeying the law. Thus
even though the law is a bad law, the harmful consequences
of disobedience confirm the prima facie obligation to obey
the law. ,

If we assume that only one group of persons in the pre-~

ceding example were contemplating disobeying the law, the

ot vl S s ial
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case might be sighificantly different than if everyone who
was forbidden public worship were to disobey Qimultaneously:
In thé latter case, one would have a greater expectation
that the action of violating the law would have the effect
of making the law ineffective and unenforceable and hence of
achieving the increment of happiness prevented §x the law
while lessening the likelihood of gréve harm to the members
of the religious groups. One recalls'the aétions taken by 1}
Gandhi in South Africa in 1907 and in 1913 in opposing anti-
Indian leg}slation by mass disobedience which ultimately
made the laws in question unenforceable. ! : | . -

These considerations brlpg-to light a special fegtu?e
in rule utilitarian thinking. The consequences of ;n action
by an individual are influenced by the other actions it
occurs with. &n the case wé have been examininé, one person’
or group acting alone produces different conseéuences from a
large number of groups acting in concert. The act utilitar-
ian, in effect, becomes a rule utilitarian when he takes
into account other actions that may be done simultaneously:
The rule utilitarian is concerned, then, with the’céincidence

of the contemplated action with other actions Qf ?/iike kind.
If we assume for the moment that one has sufficient knowledge
to ascertain what others will be doing?'éhe iuié'utilitarian
argues that when large numbers of people‘éouéﬁly aé the same
time act against the law forbidding public worship tgéré is.

a greater likelihood of the law being rendered ineffective.
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When one knows that few pthers will act in®* this cyse the

- 13

action of disobedience will not méet the utilitariane test.

Knowledée of what others ﬁight do independently Of the

individuals who are deciding what to do is imperative. 1In

the case we have-béen'examining such, knowledge makes the

. -

difference pet&een obedience Belnqqthe rightscourse of action

angd dxéobediedéé being the fight’cqurse of action. wé shall

have more to say ;bout £his 1n the sequel. R
The account:so‘far avoi@s’the gnestién of. justice and

the question of wh;ch laws/iead £0 happiness and which do

not:- Not eyery lfgai,sk§tem will have all igs/iaws efféctive-

ly aiding theipnréuit'of happineéss. ﬂﬁme implies this when

he says'tggf one should obey 1n spite of minor injustices.
‘. s N o

. . . LY, ot
The kéy phrase.1s 'minor injustices': one must have a stan-

. ¢ . . . . .
dard to separate minor from major injustices. The implica-

»

tion is that the argﬁmgnﬁ for obedience based on the role
ofordér andlaés 1n promoting happiness may not hold when
major injdgtices issue from dertaih laws.

On the other hand the utillitarian could be interpreted
as being firstly concérned with the goodness of a law, not
whether it conforms to principles of justice such as impar-
tiality or concerns of desert. These considerations would
be secondary to the‘utilitarian principle. If they could
be met by a good %a& (i.e., one which is better than others

in promoting and maintaining happiness), so much the better;

but the considerations of justice would not have to be met
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if the utilitarian principle were met. Such an interpreta-
tion would not be entirely satisfactory because of the
weight normally ass3éfgled with considerations of justice;
nor would it be éomﬂgtible with the time expended by such
utilitarians as Mlll\and Sidgwick in dealing with justice.

We shall consider a special case for the role of justice

based on Mill's and Sidgwick's Jarguments.
Justice in their view reflers to the essential conditions

for the general welfare. AS

ill put it, "justice is a name
for certain classes of moral] rules which concern the qgsen-

tials of human well;being more nearly, and are therefore df

more abbolute obligation, than,any other rules for ‘the
5. !

. . 4 . o
guidance of life,..". .,on this interpretation law and
. , i .

justice are intimately connected with the most‘fundameﬁfal

P ”

considerations of the utilitarian principle. - Laws are

concerned with "the most important and indispenéible‘rules

»

of.social behaviour.”ﬁ;‘.Justice concerns the fundamental
-t - " -
condltion'from’;hé cooperation of individuals--their secur-
~ .
. LI .
ity.7' . ¢ -

Ld o~

. ¢
* ' Nevertheless, nat 411 that is of imiporgance to law
. ¥

coincides exactly with juétice. ' Thus some matters of law
4 . . s

will not be mattérs of $ustice. A
o ' L s
althoggh t is concerned with

. & [
aw concerning the protec-
é - -

tion of .endangezred species,

] « 7.
over-all net benefit to human’beings an@ hence might be
& [

judged a goed law, is not concerned with the &ssential

b M
"conditions for the promeotion of human welfare. *

-
N .
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Hefe, though, we are particuiarly concerned with the
overlap éetween law and justice. As we have suggested,
some unjust laws are to be obeyed in spite of their injustice.
Utilitarian considerations are to constitute éhe limits of
the obligation to gbey. The injustice of a law in itself is
not sufficient to overturn the obligation to obey.s’ Yet
because justice concerns the "most indispensible rules",
infugtice cannot properly be i1gnored, for injustice in a 1§w
implies the violation of those rules which are, according to
utilitarianiém, so important for happiness.

Let usﬁiook at how the justice of a law might be related
to the happiness that results from ‘that law. The prima facie
obligation to pbey“purpogtedly arises from the contribution
rof iaws to happiness. If a law produce§ happiness, one has
a prima facie obligation to obey it and, conversely, if it
does not, - that obligation to obey is undermined: ﬁht if laws
are unjust and justice concerns the essential conditions for
happiness, as Mill suggests, 1t follows that an unjust law
cannot lead to happiness for everybody. Hencé the injustice
‘gf a'lak would provide a reason to consider not obeying that
pérticular faw. -

A conflict arises from the need for a legal system and
'tﬁe potential injustice of individual laws. Laws are needed
to ensure segurity because one cannot rely on individuais to

-
take into account the interests of others--i.e., men are not

benevolent. One unjust law amid an otherwise just set of -

\_-—//
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laws may not significantly alter the over-all benefit
derivihg from the legal system. One must determine which
elements of justice, if violated, would significantly alter
the over-all benefit.

Mill i1dentifies several elements of justice which he
considers to be intimately connected with security and
hence, 1n his view, utility. "In the first place, it is

..unjust to depr;ve anyone of his personal liberty, his
property or any thing .which belongs to him by law.... It
is just to respect, ;njust to violate, the legal rights of

2. Of course these legal rights might not

anyone."
be themselves valid and when this is true one must consider
a person's moral rights. "We may say...that...injustice
consists in taking or withholding from any person that to

wl0.

which he has a moral .right. A third element resides in

giving each person that which he deserwes--either a good or

an evil.ll‘ A fourth element involves voluntary ag#eements:
1t is unjust to break agreementg\made in good faith.lz’
v

And finally Mill maintains that "%..it is.;:inconsistent

- s

with justice...to show fayour pr preference to one person

over another in matters to w ich favour or p;éﬁékeace do
13.
"

not properly apply. yéis impartiality is particularly
//

important with regard to equality, especially eéuality of

rights. The essential element of justice which distinguishes

. \\\_in the first instance major from minor injustices is the

~

equality %iviirsonal rights which-each person has and which "’
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he is entitled to have respected by any other person. An
individual is the best ]udée qf his own good because he is
in the best circumstance to détermine what that good is,
given his desires and preferences.l4l Since an individual
is the béét Judge of his own good, his liberty to pursue
his goals 1s most essential to his happiness. His liberty
in this respect is useless to haim without the security of
laws and justice. Laws nevertheless infringe on total
liberty. Mill believes that laws are Jusiified only to
prevent harm to others in tﬁe pursuit of happiness. He
asserts: "the sole end for which mankind are warranted
individually or collectively, 1in interfering with the(:
liberty of action of any of their number, is self-protection.
That the only purpose for which power can be rightfully'
exercised over any membe{ of a civilized cémmunity, against
his will, is to prevent harm to others.(sic)"ls‘

By ‘use of the several elements and principles outlined
above, it is possible to separate bad laws from good laws
and. to determine which bad laws are unjust and which unjust
laws are major injustices. Clearly, individuals have a
motal- obligation to uphold and promote justice because of
its iﬁfimg}e connection with happiness. We are now in a
position to ascertain the utilitarian views of civil dis-
obedience as we have defined it. We can determine whether
on ytilitarian grounds ciVvil disobedience can be a justified

A

response to unjust laws and, if so, when.

)
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B. Civil Disobedience

One's prima facie obligation to obey extends to tﬁe
point where a set of laws ceases to contribute in the long
run to the greatest net benefit. (Such a system of laws,
besides containinédmany bad laws, would also contain many
unjust laws of both a major and minor character. The system
could féirly be characterized as mainly unjust. The limit
to obedience must be assessed by‘indiv1dualsﬁ As Kant so
clearly saw, men must rule and between those persons who
make and administer laws and the governed there can be no
human arbitrator. The utilitarian might want .to say that
when a set of laws is clearly beyond the limit obedience is
no longer owed to any law of that set even if Sbedience is
granted for };q? of effective means to remedy,or replace
that set of laws. The obedience, thougﬁ, would not re%t on
any moral obligatlon.‘ It would be prudential conformance to
the laws. However, this is a problem of alternatives. 1f
there are no effective‘means to change the se£ of laws, it
would seem that the utilitarian would have\to say that this
set of laws, in spite of its flaws, is better than the
possible alte}natives and hence is thé best possible under
the given circumstancés. This would imply that obedience
would be owed even if the obédience were conditional on the

‘

impossibility of better alternatives. Still, the obedience

*

offered is more constricted than in the case where the set

of laws does contribute in the loné run to the greatest net

-~
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benefit. Indeed, because the set of laws We have been dis-
cussing is so bad, a persgn might be requi;éd activély to
seek to’create methods of change wﬁich could lead to impgoye-
ment. Sucﬂ activity would fulfil the duty to promote justicé
wherever- possible.

There are many dgradations between a system of laws
which is not merely imperfect but invidious and a system of.
laws which has only few and m%nor imperfections. Civil dis-
obedience is addressed to these cases where the prevailing
system of laws, though containing many 1mperfecti&ns, is
EEi se not justified. The utilitarian standard under such
circumstances clearly 'directs one to promQte justice
wherever p sible. At the same time that sténdard-requires
one to supirt and ma‘ir;taina the system of laws.

Civil disobedience as we have ‘defined it i5 a public
and deliberate violation of a law with the intent of demon-
strating or highlighting a particglar iﬁjustice. The
utilitarian must consider the types of cénsequences which
are to be considered relevant to the evaluation of a
proposed act of civil dis&bedience. L o

The law and order argument claims that one critically
important effect of any disobedience is that disobedience
undermines the legal system. If this claim is true without
qualification on utilitarian grounds, the undermining effect

it suggests would be a potent negative consequence which a

civil disobedient would be compelled to take into account.

4
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¢\ﬁ55;ver we believe that from a utilitarian standpoint éhe
. claim 1is not true without qﬁalification.

The utilitarian certainly agrees with the.law and order
argument in so as he agrees that it would be disasterous.if
everyone disobeyed laws. Indeed utilitarianism bases the
moral obligation to obey on-just such consideratigns. But
'with civil disobedience 1t is not the case that everyone will
be disobeying all sorts of laws. The law and order argument
can only be applicable in utilitarian re%soning if the partic-
ular act of civil disobediehce can be construed as having
actual efflects which result in undermining a particular legal@

system. We must distinguish two senses in which an action

might be said to dhdermipe the legal system.' The finst would

|

be an actua}, undermining of Hart's condition for the eXistence
of a legal system, in particula%, that condition that,

the most part, the laws are generally obeyed. ' The second J
would &e some formlor moral underminjing of the legal sfstem,

in particula;, an underm}ning of the moral obligation to obey/P
the law. .

The first form of undermining involves a causal relation
of the disobedience igvolved in civil disobedience and the
gerferal level of obedience to the legal system as a whole.

Any actual disobedience-- ivii or criminal--could be part;qﬁns
a deterioration of Hart'g condition that the laws generally

be obeyed. The empirical\condition for the existence of the

legal system requires gengral obedience and as the frequency .

s
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Y

of disobedience increases, the legal system ég; be said to

"be in fact.undermined. At some point the’ frequency of dis-

obedience will reach a region where it will become difficult
to say whether that legal system still exists. Clearly a
civil disobedien? must take into account thé possibility
that his action will be involved in the development of this
situatlon. He must assess ghe actual situation regarding
the general level of disobedience. The problem is primarily
one of coordination which Wg;. shall take up ‘t a later point.
It suffices to say here that this view of the meaning of the.
law and order argument‘s‘cldim does not giﬁS that tlaim the
strength it would require to sﬁpport the cohclusion that
civil disobedience as an instance of disobedience must be
rejected as a justifiable course of action.

The second interpretation of the law and order argument

suggests that civil disobedience undermines the moral obli-

gation to obey. Clearly, 1f an act of disobediénce act?al}§ 1
results inf{other persons believing that they are nqt obiiggd .
to obey; the act has undermined their beliefs é%d in this
sense may have some effect on the general ievel of ébediepce
of the kind just discussed above. But, the aet has not
actually undermined thé\moral basis of the obligation. From"
a utilitarian standpoint other persons' oblig;tions to obey
are dependent on the long-term effects of the 1ega} system

as a whole. Other pérsons would be mistaken in their view
that any act of dispbedience means that they are no ;pnger'

- .
» ~
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obligated to obey. As long as the long-term effects of the
legal system remain sufficient to meet the utilitarian stan-
dard, their obligation to obey is unaffected by others'
disobedience. Only if the legal system fails as a whole or
din some particuiar case can their obligation be affected
from a utilitarian standpoint. And for a person considering
civil disobedience; it is just such instances in which he
makes his appeal. The civil disobédience appeals to the 'bad
effects of the particular law he disobeys to justify his
action. His actionc though, because it aims to demonstrate
and highlight, may actually have a positive consequence by
undermining that-specific law.

A bad law because of ité bad effects can reduce the
long-term benefits of a legal system of which it is a part.
For the utilitdrian an action is right if it contributes to
long-term bengfits: Disobeying a di ;aw tends 10 makée that
Yaw ineffective. 1If a bad law is rendéred in?ffective, the
bad effects of that-law are reduced. If the bad.effects dre

‘reduced, a contribution ‘is dadé to long-term benefits. 1In
this sense some grounds fgr diéobgdiegfgxto bad laws are

e

provided. Disoﬁédiépce,-tgoggg,~céi only undermine a'specific
law if it does not“s;upfffzzil’into that‘classﬂof actians ,
that others/afé’;;; to consider as.affecting their obligation
te*obey. The civ11¢disobedient tries to show that no one is

’

grally obligated to obey the particular law in quen./ion -

e., he tries to show that the law should not be law because

. i

»
e
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it is unjust. Our question is whether civil disobedience
\ as defined can be viewed as having an acceptable kind of
selective. undermining like that oltlined above--i.e., can
it fall into a class of actions which effectively undermine
a law wﬁ;ch on utilitarian grounds ought not to be a law
and which ought to be undermined or removed?

The definition of civil disobedience requires that the
action be against unjust lgﬁs. From a utilitarian viewpoint,
as we have pointed out above (p. 55), not all unjuég laws ’
will be acceptable targets of civil disobedience. For
instance, laws regarding parkiqg in speéified areas may have
the frequent consequence of treating individuals unjustly
and yet to violate them publicly and deliberéfely wi a
view'to having those laws changed or removed would not\ be
justifiable since in the long run parking laws contribute
to over-all benefit by requlating the behaviour of persons
using cars in certain areas. The harm done by the law ‘s
relatively i?significant compared against the law's benefits.

This shggesﬁgﬁthat the act of civil disobedience would
have to be direct;&“at some major injustice. Wi;hout any .
doubt major injustices, as we have discussed t above,
undermine the long-term benefits of a set of 8. Minor

l "

injustices are tompensated for in the long run whereas major

-

/y iniustices are not compensated for and themselves cause
great unhappiness. In such cases, the importance of 5ustice

militates against an absolute obligation to obey any and all
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laws. As Sidgwick puts it, when injustices are not major,
’...we cannqgt draw a sharp line between valid and invalid

f -

claims; 'injustice' shades gradually off into mere 'hard-

ship'."16°

As Je indicated in our discussion of justice,
this means that civil disobedience ought only to ge directed
against serious infringéments of personal rights. .

The general considerations we have given provide the
basis for a jugtificatioh of civil disobedience. However,
many specifics of the actual cirgumstances wiFhin which the
action would occur have a bearing on the effects of any
given instance of civil disobedience and hence.on whether
that action will be justified. The type:of regime, the
availability of reform processes, the likelihood of success,
and the possibility that the action might appear to be simpiy
cri;;h;l are four important factors.

For any system of law we may assume that it contains
some procedures which we term the normal process of reforms.
If this proceés, which is legal and therefgre involves'no
disobedience, has not been used, on; could not know, however
limited that process was, whether it y&ﬁla be suécessful. '
lIf it were successful, the igjustice would have been recti-
fied without stepping beyond the law and thereby raising
questions of obedience. Certainly th;s,would‘be preferable.
Thus it\seems that one condition for the justification of

_any actual instanéé of civil disobedience should be that the

normal process of reform has been tried. Still@ the extent
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to which and the tenacity with whicﬂ such processes must be
. . tried will depend on their efficacy, which in tﬁrn will
. depend on the type of regime. *

The action of civil disobedience must have some reason-
able likelihood of succeeding. If_one could not anticipate
some positive effect then the action would not be able to
contribute to long-term benefits. Under such circumstances
civil disobedience would appear to be simply a public
disorder which 1n spite of its character of'denouncing in-
justice dbulé have no effect on that‘ihjﬁsilce.

Because civil disobedience is a public and del&?erate
action, it would seem that civil diszbedience would be most
likely of success in those regimes which assume some sort of

public participation or influence on legislation. For

instance, although a strict military dictatorship @ight

find itself gsble to restrain the discontent evidenced by

an 3t of civil disobedience, it would be unlikely to

acknowledge or respond to it. It is, therefore, fair to

ag$ume that civil disobedience would be most likely to have

intended effect under more tolerant and responsive

One might go as far as to say-that civil disobed-
A\

ience\is most pertinent in those regimes which -base 'their
a principled way on the support offered by the popu-~
rather than on measures of control or coercion.17'

However from a utilitarian viewpoint, this is not a necessary

‘ restriction, but one dependent on the assessment of particular

&
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facts about the regime.

+

As well as the foreqgoing considerations, the act of
civil disobedienée must be distinguishable by others from
criminal acts--i.e., actions in violation o% a law but which
.have no relation to demonstrating or changing injustices
arising from that law. Consider a person who is subqut-;o
a military draft law. He is called to service dnﬁér the
act and, rather than serve, goes into hiding. 1Is his act),
which clearly breaks the law, civil disobedience or ;;mply
criminal? The act is public,'in sensk, and ‘deliberate.
However his intention is not clear. He might break the law
simply to avoid service or he might believe that the draft
law is unjust. If he believed the latter, he could view
his act as one of ciwvil disobedience. But his action of g
hiding which breaks the law would not express his view that
the law is unjust. The manner in whiéh he disobeys does not
demarcate his action from others who disqpey in a like manner,
not for the purpose of civil disobedience, but simply to
avoid serviEe. If civil disobedience is to be taken serious-
ly aﬁd hence .hdve some likelihood of success, it must be

clearly demarcated in the view of others from such criminal

acts.

~

It would seem tﬁht‘for instances of serious injustice,
if the foregoing considerations are taken into account, the
over-all effect could be to rectify the injustice, and to

yield inicreased benefit without undermining the system of

#
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law in any sigﬁificant way. In fact one could argue in
addjtion that the rectificatioﬂ of the in]uséices in the
law will have the .effect of reinforcing suppo)t for that
system of law. Subsequent to the effects of civil disobe-
dience (i.e., a change in the law whiéh would not otherwise
have occurred) the system would appear more legitimate and
would contribute more to long run benefit than befor;.

This would.move the system more within those conditions
which-the utiligarian arqument for obedience requires. .

Let us now return to the case of a law prohibiting
certain religlous practices including pﬁblic wbrship which
was outlined above (pp. 45-46). The case is that the
religious persons affected do no harm directly to society
and that their religious precepts contribute to thei; indiv-
idual happiness as well as aiding them to act in-a way
conducive to the general happiness of others--e.g., through

acts of benevolende. We remember also Ehat violation of

the law ié accompanied by a severe penalty which would be

S et

applied to every. member of the religious groups regardless

of whether they actually violated the law. ‘Would civil . : .

disobedience be justified by utilitarian considgrations and

if so would civil disobedience also be a duty and not just

a permission? o e
A utilitarian must first consider whether the law

.constitutes a major injustice, for if it were not, civil ) .

disobedience would not be justified, as we have shown above.

<
-
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In other words does the law violate an essential personal
right? Religious practices gerstly concern the purduit of
an individual's own aims. His participation is a choice .
which he may be said to make on the basis of his values.
The practice of religion ig a privatg matter of the individ-

ual. Thxg consideration alone suggests that on the basis

of the harm principle legal 3nterference with religion is

not justified and constitutes a major injustice because of

its interference with private activities. If a law prdhi-
biting religious practices weré to be justified, the
reliéious practices in qpéstion would have to be shown to
be of hdrm to otheré, Let 'us assume that the religious

practice of public worship cannot be construed as harming

»

others. The law, then, directly prevents religious persons

&
from pursuing their own happiness in a legitimate way--a

rngt they are entitled to by the harm principie. Since
not all persons are religious and since, in the example we

are considering, only some religions are affected, the law

restricts the right of only part of the population to pursue

one's own benefit and does so with no justifying reasons--

i.e., arbitrarily. We may conclude, then, that the law
involves a major injustice. This injustice in the content
of the law is compounded by the nature of the penalty for

violation of the law. The penalty is such that ewen ‘those

religious persons who do not endagé in .public worship will '

S

be severely bunished. A person is harmed .when the harm is
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not justified by his actions.

Because the injustice is severe, we have strong reason
to believe that the obligation to' ob‘this particular law
is in doubt. Hawever, for the utilitarian it does not .
follow that the best cgurse of action is to disobe& the law.
If we assume that the legal system is basically just, it
ﬁolléqs that in the long run 1t contributes to the general
welfare. This particular law regarding religious practicés
may then be viewed 3s a serious ihpedimeqt to the continued
success of the legal system in achieving the general wélfa;e.
The fact that such a law has come -into existence in an other-
wise basically just legal system leads one to reflect on the
character_éf’pﬁé‘reqime which instituted Et. If one had
grounds to believe that the regime in question® were likely

- - -
ﬁblpass similar laws in other areas, the grounds for opposi- .
tion to_tﬁ}s particular law are enhadnced.
- - 1

Let us assume that some public influence through normal

reform processes is possjble and appears to stand a chance

.

e in the law.: As we suggested above

vf effecting some cha

the utilization of guch processes may not always be necéssary.
However, in this ca e, because of the severity of the penalty
for violation of the law, they appear to be néﬁassary. If

*
>
they could be successful the risk of grave harm to all

"
5
»

e

.

religious persons attendant on the use of civil disobedience
would be avoided. Such processes would have to be tried and

would have to fail before civil disobedience could be: consid-

3 N
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ered. Of course their failure ;ould reflect negatively on
the regime 1n question, casting doubt on 1ts bpenness to
influence, especially so because the injustice appears so
clear and substantial.

pDistinguishing public worship as an act of civil dis-
obedience from simple crlhlnal activity would be in this
case a relatively straightforward matter. At Eh? time of
the action a direct statement that the action was intended
to show the injustice of the law would probably be sufficieht.
The key here would be to ensure sufficient publicity for the
action. ’

The final and most di}ficult condition to meet concerns
the likelihood @f success. It is important to notice that
only those persons who are victims of the law are'in a
position to violate the law. If a person is not a member
of the restricted religions he would ngt be ?n a position
to engage in public worship. Thus, no one would be in the.

position of inflicting harm on others as'a conséquence of

his actions og/%ﬂ&ir behalf. Only those who are treated

N ~ . P
unjustly b thg law and= thé severe punishmeng of even

the innocent presériﬂbd_by the law.are in a position to use
civil disobedierice against/ the law. The success of .civil
"disobedience will depend/to some extent on the nature of

. - "

the regimé and’its comfitment to the law in question. This

facto;. however, is mqQre to be discovered by civil disobe-

: - »
dience thah ascertain absolutely in advance. The

S
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likelihood of success depends primaril& on the effectiveness
of the action in demonstrating the injustice of the law.'
In the case we are considering little doubt could be cast
on théwview that violation of the law by a few or by many

-

would, if the rééime extracted the penalty, demonstrate the
;njustice of the law. Presumably the regime would attempt
to pdnish all those who are members of the religious qroups:

This consequence of the action of civil disobedience
b}iﬁgs us to the consideration of the action itself. If
ohly a few persons acted in yiolation of the-law and then,
if the regime e;cacts the.xalty, those fTew who have acted
bring down upon others great harm. Even though the regime's
"action is wrong this does not remove the fact that the few
civil disobedient persons have 5rought harm ko others.

4

There are two ways a utilitarian may avoid the conclusion
that civii‘ﬁisobedience would then be unjustified. Both
‘rely on the notion that a person 1is the ;lsz judge of his
own good. If throygh various means of communicatién the -
vast bulk of those persons affected by the law agreed that
the law was intolerable and must be resis;ed, they would in
a seénse have agreed to accept the harm that could arise Erom
the act of civil disobedience. Thus it could be agreed that
only a few would act or that large numbers would act simul-
taneously. Under this condition, civil disobedience could

//Bg*éustified.

The necessity of agreeément amongst those affected by

D,
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the civil diﬁégédienée has an imﬁbrtant consequence. We
have established that utilitarianism would justify the
action but not whether 1t is a duty or simply a permission.
Utilitarianism cannot in this case regui}e ‘that gn individual

sacrifice his own good for the benefit of others or society.ls'

In the specific conte;t we are discussiﬁg sacrificing one's
own good is what is 1involved 1in the action of civil dis-
obedience. Each individuai who is a member of lhe restricted
religious groups, considered on his own, is harmed by the
law, but not harmed so gFeatly a$ the harm resulting from
the penalty of the law. In the immediate sense, given  the
existeﬁce of the law, he is least harmed by the path of
obedience. His choice to engag; with 6thers in civil dis-
obedience risks incurring the harm from the penalty attached
té violation of the law. ;n this sense he is sacrificing
his own godd, for a good purpose. Civil disobedience, then,
1S not a duty, but rather an action which is morally
permissible on utilitarian grounds. ~

We have so far considered civil disobedience on the
assumption that no other actions of civil disobedience are
oécurring. We may now Fake'up the problem oflcoordinaﬁion
and the effects on staﬁility. In the justification of civil
disobedience given above, the effect of the act on the
existence éonditioh for a legal system is negligiblel

However, if other groups in the same society were to engage

in civil disobedience against some other unjsut law or laws,

[N
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it would be possible for the level of civil disobedience ‘to
approach that threshold where the actions resulted in an
actual undermining of the legal system because of their
combinea effect. One anticipates that as the legal system
moves from basically just, with few unjust laws, to basic-
ally unjust, with many unjust laws, the likelihood of this
threshold being approached would increase. If civil dis-
obedience were widespread in this sense, its effects on

’jdstice and in increasing net benefit would more than likely
be outweighed by the attendant undermining of the legal
system. This means that civil disobedience will be justified

. only when tﬁe agent can be’sure that few other acts of civil
disobedience will occur. This is true*;ven in basically
just systems since even in such systems several“hajor in-,
jﬁstices could arise, and since the fact that the system is

'/basically just gives greater strength to the obligation to
maintain it. -

We must note that the effects of éi&fl disobedience on
the beliefs of others about the iegal system or about the
efficacy of civil disobedience as a ;pproﬁkiate action .
against injustice, although real consequegceé,‘canﬁot-be
counted as relevant consequences when asséssing the mo;al
rightness or wrongness of the action. Thegg others are’
themselves moral agents and must be held re;ponsible é&r

their actions. They may believe that the example set by

successful civil disobédience means that civil disobedience

ﬂ
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is appropriate, but ‘they will be fight or wrong in their
belief depending on the particulars of the situation in
which they act. Utilitarianism justifies actions by their
consequences and it would be incorrect to think that other
persons' actions can be used as justification for one's own

¥

actions without considefing fhe consequences of those
actions.lg' :
A further -question may be‘'raised on civil dlsobediencé
in basically pn]u;t systems. Ithwould apgear that the
obligation to obey is seriously limited by the injustice of
the system--i.e., the system contributes very little to the
net balance of happiness. 1In this case it might’ appear that

L4

the.more the system is undermined the better, since such

o !
undermining would render many of the unjust laws ineffective.
The problem is that such undermining does not replace thq;e

laws' with appropriate laws; rather it weakens the legal

éystem beyond the point where it can contrihute at all. It

'leaQS to instability of great proportions. It must be

remembered that the utilitarian also argues that some legal
system is better than no legal system‘gﬁd.hence that actions

which erode the legal system rather than rectifying its flaws

“

would be wrong.

C. Final Remarks
. Before assessment can be made.of the utilitarian account
we must decide what the theory isdcapable of achieving.
Utilitarianism as we have described it provides a basic

-
a
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is required to arrive at a definite answer. However, with

) -75-

criterion of of morality and certain specific derivative .
principles which indiéate which consequences and facto:§
must be taken into account in making moral ]udéemenﬁs. We
have shown how these principles operate with a specific
case. however, two 1mportaﬁt eiements p;eseﬁt problems for
the account: the role of individual judgement ‘and, closely .
related to this, the demands for ;gcuraﬁe information. -

The ﬁlnal considerations 1in justlfyiné civil disobedi-
ence require that the individual have accurate information
about the insention of the regime and the actions of other
persons in the population. If he céﬁnot accurate;y assess
these, he either cannot make a decision or he risks actiqq“\\
wrongly. 1If pe acts wrongly he eithef jeopardizés the
legal system and hence 4 very important conditién for pro-
moting and maintaining happiness or fails to act to tectify zﬂ
an injustice when it is possible fo do so. Si:ce civil
disobedience is not a duty, his failure to rectify an in-:
jusé:i"is not as serious as jeopardizing the legal syétem.
In the absence of accurate information, th- individual
contemplating civil disobedience must act conservqtivqu
and tolerate the injusticé until the infoymation can bg

obtained.

As is true pf any moral theory, individual judgement

utilitarianism no, specific rule applies to the case of civil

disobgdience. In other'wotds, the theory does not arrive
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at a specific principle which defines when civil disobedience
|
. is the appropriate moral course of action. In thig case the

A
\

F '
‘reliance on individual judgement is great. Equally\so, the

.consequences of error on the part of the individual' are ser-
. O \
ious. The utilitarian view can giye a clear answer where

all appropriate knowledge is available, but it requilres of

the individual knowledge which may exceedingly di&ficult

to obtain. . The most direct alternative to this thee}y-is

one in which the demands on individual judgement are \cur- W
' ! ; _ \

Al

. . \
*.,;A;ailedﬁ This is precisely what Kant gpy'be viewed as!doing

4
X N
b SRR <
v . 1

PR “ln"his attempt to find rules which are auéhoritative or
T - \ - \ ]
S all individuals and which rely as little as possible on the .

complex assessment of particular facts.

’
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imperative.

. Chapter "III: Kant ' . /,::)

A. What is an Unjust Law?
i

The fundamental problem of Kant's political ethics is '
the Justifica$$9n~of the use of force. The solution Kant
gives is an implication of hjis fundamental conception of
morality. This conception is given in the several. formula-
tions of the categorical imperaiive which he maintains is
the fundamental a priorai priﬂfiple underlying all morality.
His principle of justice is derived from the application of
the c;tegorical imperative to the specific problem of the
relation of life in a moral community to the concept of
freedom. His principle of justice is: "Every action is just
that in itself or in its maxim is such that the freedom of

-

the will of each can coexistﬁtogether’with the freedom of \

1.

everyone in accordance with a universal law." In order to

understand the status of this principle of justice we shall
o~ N

consider the way in which it isxdetived from the categorical

The Foundations of the Metaphysics of Morals®® is

concerned with the inv\stigation and establishment of the

supreme principle of moyrality. This principle constitutes
a common presdppﬁsition f all moral judgements and is given '
by Kant-several expressiqns, each of which has the form of i
a éategoricaf imperative.3‘ Each of the formulations brings ‘ ;
to light slightly different implications of the one supreme
principle of morality. As Paton observes Kant speaks as if

there were three formulations but in'fact appears to give

il

hd
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five, each of ‘which highl@ghts different aspécts of Kantj;
conception of morality. (
These formdlae are:
I. Act only through that maxim through which you can

at the same time will that it should become a universal

»

law. \

ia. Act as”if the maxim of your action were ta become~'
through your will a universal law of nature.
II. So act as to treat humanity, Both in your own per-.
son and in the peésbn of every othef, always at the
same time as an end, never simply as a means. "
III. So act.thaﬁ your will can regard itself at‘thé
same time as making uéiversar law through its maximg
IlIa. So act as if you-were a;ways through your maxims
a law-making member in afiniversal kingdom‘ of e(nds.
Before taking up some of the problems surrounding the.‘
differences iﬁ these formulake, we sﬁﬁll examine the nature
of a categorical imperative and the cohcébt of a maxim. A
categorical imperative aé expressed in these formulatioﬁs
is an imperative which commands uncoﬁditionally. It is
meant to apply without reference to conditio&al or optiona}
pﬁrposes or ends. On Kaqf's view, reason éommands‘in two
ways, categorically or hypothetically. The former, the.
‘categorégal imperative, hds the form 'Do X', for exampie, ]
'Do not st;al" This“applies regardless of the tﬁcliggticds,

desires or purposes that an agent might or might-not have.

.

~

-

X

il %3
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The commané 'DO not steal' does not make any reference to
the molives or pd;poseé an agent might havé for stealing. .
A hypothet&cal imperative has the form ‘Do X if you wish Y',
for example,‘fTake lessons if you wish to learn to play the
piano' . ,Actioh under a hypothetical iméératiqe is dependent
on having certain inclinations, desires or purpeses. If a '

. * ”
person wishes to learn to play the piano he must take lessons

and practice., But he need take lessons and practice only if

he intends and desires to learn to play the piano. This is

%

strikingly different from 'Do not steal' which commands that

one not steal even if one has a purpose or an inclination or

.

desire to do so for some specific reason.
A person may.be motivated or determined (caused) to act

in two ways: either mediately through inclination or:direct-

. " .
ly by reason\having full dominance over inclinations;s' A

.

L, . .. L. . C
maxim is, the subjective principle whi¢h in fact moves a

3

person to act. It is a rule of'EUndqurwhich agents either ' #
explicitly or implicitly utilize to direct thgfrmactionSQG' .

. - A
‘In so far as a maxim is a subjective principle, it is viewed )

as valid for the will of the égent only. For example, a

»

person might’ act on the maxim: 'I will steal when I cannot

’

* afford to purchase what I steal’'. is maxim is stated so’

Fl

. ) .
that reference is made to no other agengts. It contains the -

-

. - “ .
purpose of obtgining some object and”a specification of a-
particular mein?_and-certain conditions for ‘the use of that

méans--éfé&ling and not’bﬁ?ng able to purchase the object.
- w i . n

A
»
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Maxims of this-sort are material maxims. A formal maxim is

. *

one®which abstracté’fromoindividual subjective desires. °

N -

Formal maxims correspond to the condition of being motivated

. :

to act by reason having full dominance over 1nc11natlons.

L3

They are, then, connected to categorlcal lmperatlves as a

basxshfor action, while material maxims are connected to
! T

.

hypothetical imperatives because of their reference to
. inclinationsfana desires. Maxims, Kant says, "..:are sub-
' jective...when the condition is regarded by- the supject as

. valid only for his own will. 'They are.objective, or pra&T

L

tical laws when the condition is recognized as objective, '

i.e., as valid for the will of every rational being."

L2 v

Practical laws, because they are valid for the will of
every ratlonal belng, constitute the substance of morality.
Thus to act mofglly a person's maxim~must correeycﬁa*te\g L

practical~law. Practical laws, 1n,¢urn, mustzgest'on'a

.

categorical imperatlve because p‘%cﬁicéiilaws in_ordeft .to

- .t -
o . . . - |

be valid for the will of- evVery ratianal being .must abstract
B - 4 ¢ ’

. I - » -

.
-

from individual subjective Ebrpqses, inclinétioqgﬂ anﬁ e

-

desires. The supreme—pr1n01ple of merallty wu;ch Kant sets

»

out to determine must theu have the form,of a categorical

- r ‘< . -

). _ ’ mperatxve.;,,, - T e L '

- " o

The.several -fosmulae which Kant appédrs to say are-all’

. ékpressions of the categorical imperative need'to‘bé'under-

- . v

stood in their relation to each other. Formula I is of é,i'

.
- - ~

lxttle use as a practz.cal guide to conduct,x as it )aas becn

s -
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.that every person’ is an end in itself and, if an actior—

satisfaction of the inclination oOr de
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]
sometimes iqterpreted.g‘ It simply expresses the notion

that the rational will must be subject to universal laws.

Formula Ia i11u§trates this notion by making reference to

laws of nature. A law of nature¢ is a law *...according to
« v

which evérything happens.Plo' A law of nature states a

- -

necessary‘:elqtion‘in the_empir}cal'woria. In this formula'

an analogy is drawn between moral laws and. laws of nature:
: A4 ~

"Everyone must adngt that a law, if -it is to hold morally, -

i.e., as a gr@und of obligation, must_imply absolute

. 11. - -
necessity;...." \

N ' /

Formulae I and Ia, then, state something about’ the

-
-

. .. . ‘
nature of moral laws--namely their universal character. If

one's maxim is to be a morally sound one, it must be capable
of taking the form of a universal lew. Formula 11 asserts

-

througﬁ its maxim is to correspond to a practical law, that

. ~=

maxim cannot -treat another person solely as & means- to the
— -

8 -
re contained in the

maxim. .As PatT; puts it, "...the wj)ll of a rational person

is not to' be subjected to any pur ose which cannot accord

w;th a law which: could arise fyom the will of the person
12.

»

aﬁ!ected hmeelf.

- 13, Formula IIIa

source of 1aws:.i -i8 self-legislating.
- » - ) ®
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L] 4 e
brings the notion of aﬁtonomy into a human Lgﬁ%é%fﬂby making

, L4
reference to the kingdom of ends implied byta multitude.of

‘ 14.
persons who are ends 1in themselves. :

¢

T.C. Williams has argued that t@e cetegorical impera- :

tive must be viewed as a statement of the principle employed .

t A -

Py

_in the spontanéous activity of practigal reason--i.e., a
statement of the nature of mbral acting rather than as an . )
immediate practical gu1de to making moral Judgements.ls’ ¢t
In this sense Formulae I and III are the key statements of

the categorical imperative which Kant set out to reveal in

" the Foundatioqgugg the Metaphysics of Morals.s'?ﬁey are

similagy in their import as #mperatives but each emphasizes

a separate aspect. Formula I emphasizes the compulsion of
the moral law--1.e., thaé,the will must be’ subject to
universal law, while Formula III emphasizes that the ration-

. &l will is author of the moral law. Becduse the rational !
will is "auther of the law--i.e., is self-legisPating--and ,

becauge the form of it‘élmperq'ives-is categé}icll, the will

v, ) . . . , N -t
is autonomous.16 The categqorical lmperatlvaabstracts LS
e?\év

from subjective ends and the wil verns itself taking imto .
* .
account that each person is an end in himself. Kant takes

Formula III, the principle ¢€. autonomy, to be the sole

’

printiple of morgllty whlch he set out to determine. He
IS .
says ”:..the prlnciple of autonomy...is the sole prlnciple ‘

of morals..f[We] find that [morallty é} pr1nc1ple must. be . s
a cptegorlcal megpatlve and that the-imperative commands. - LT
. . .
- p . - L, -



N T . -84~
neither more nor less than this very autonomy."l7' He
reiterates this view when he says: "The autonomy of the will

1s the sole principle of all moral laws and of the duties

.18, -~

conforming to them, 4

Kant reaches this conclusion by argquing from the nature
of the determination of the will of rational beings. The

will is a kind of causality operating in living beings in

19

so far as they are rational. Freedom is the property of

this causality by which it can be effective aé\a ground of

»

action independently of external causes. Because it is a
kind of causality, freedom does not mean arbitrariness 'nor

does it mean that any action whatsoever may be ridhtly

- -
-

chesen by the will, Kant argues that the concept of

causality implied by thé definition of freedom implies the
[
concept of laws, "...according to which something, e.g.,

the effect, must be established through somethiﬁg else

n20.

Whieh-we call cause,.... Although the will‘is free in

. - thé Sense that it is not determiﬁ!‘ by external causes,
such as thes laws of nature and physical necessity; it is

" nevertheless not lawless. Ituis governed by fixed laws of

“

the will. This freedom of. the will implies that the will
is aytonomous, that is, that it may be a law-maker for

itself in all its actions.  This freedom is expressed in

-

Formula  III, the principle of éutondm§.

Thus Kant argues that freedom of will .implies self~

legislation of the will, that these two in fact constitute - -~

]
A}

+

LIRS Y



[l

x’ : ‘ -85~

the autonomy of the will, and that this autonom¥ of the

will implies the sole principle of morality.ZI' Kant also

.ot argues that in order to conceive of freedom the person must

¢

view himself not from the standpoint of the world of physi~1

cal sense, .but from the standpoint qf the intelligaible

.

world--the realm of reason. 2 When man concgives himself

- +in tHe realm’ of reason, he implies that he is free in a

. ’ »
certain sense, and this sense of freedom implies that he is

-

autonomous of external causes. ‘The will is a free form of
causal , and 1f it is to be autonomous of. external causes
it must also not be determined by things external to the

will such as desires and inclimations. The categorical

- imperative which abstracts from desires and incllnatioﬁg//\\\
1 ¢ q

. is thén the only ground of the rational will. In this .

sense, rationallty-—i:e., the étaﬁépoint of the intelligible

world<-~is thes fundamental basis ,0f the moral law.

The movement from t§e§e cogsi@erations regarding the,
principle of autonomy to the principle of justice is twofold.
On the one hand the subject of justicg is specified by a

considenatioﬁ of the types of duty. On the other hand the . :
7 .

' sprinciple itself is derived from Formulae IIT and IIla.

- * °~ Kant identifies four types of duties:’ (1) peérfect duties to

oneself, (2) perfect duties to others,’ (3) imperfect duties
. * to oneself, and (4) imperfect duties %o others. Perfect‘

. duties admit of no exception while imperfect® duties such as

benevolence admit of exception. The various practical laws ,

-
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which compose morality fall into one of these categories.
The rcategory of perfect dutieé to others involves external
actions by the agent which affect other persons. Thesé are
the obgecti&e law§ which one can be Eompelled éo.obey by an
external force. One cannot be comgelled not to commit
sulicide (a perfect duty to oneself) but one cén be compelled ’
to keep a promise made in a contract (a perfect duty to
another). The subjest of justice is the relation of the
will of one man with the wil]’of othersiwith regard to
perfect duties to others. If one has'a perfect dgty'io
others (i.e., one admitting of no exceptions), this implies

a correlative right on the part of thoke others.23'

Because these perfect duties to others involve external ™~ \\\\fﬁw
. . .

actions, they can be subject to external force in order to
ensure that they are fulfilled. N
’ =
Formula IIIa states 'so act as'if you were always

through your maxims a law-making member in d universal

relation of wil]l to will and each ferson i

kingdom of ends'. Since justice has as its subject th

o be condeer— l
ed free, this formula suggests tha problem of
justic? is to find a principle which‘reconciles edéi -
personls'autonomy and freedom with that of others. Kant . Y
says "the é;néept of justice ﬁoes not take into consider- y
ation the maéter (conténg) of the will, that is the end
that a person“intendq to accomplish by means of thevobject

that he wills;.... Instead in applying the concept of

~
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justice we take into consideration only the form of the |
relationship between the wills 1in so far as they are re-
garded as free, and whether the action of theé‘can be .con-
Joined with the freedom of the other in accordance with a
universal law. Justice 15 therefore the aggréqate of those
conditions under ;y{ch the wi1ll of one person can be con- ¥
joined with the will of another in accordance with a

L, . 24.
universal law of freedom."
[}

»

.
Y

We should pote that even though the derivation of *this

view of justi rests on the various formulations of the

categorical impgrative, which are a priori, the fact that
Justice involves An aggregate of empirical conditions means .
that the principle of justice 1s not an a priori principle
but § practlcal_law. The principle of justice, which we
stated above,;is "Every action vé Just that in itself or in

‘ eedom of the will of each cah

o
of everyone in accordance

its maxim is such that,

coexist together with the free

with a universal law." this principle does not . &\

function as a maxim itself, St be‘required by exter-~ é
. > ‘ “

nal legislation (or force) that a person adopt this as a, *

maxim. A maxim is a subjective principle and as such is

not sybject to external force. Kant says "...anyone can

A

ill be free, even thoqgh I am quite indifferent to his
freedom or even though I yight in my heart wish to infringe

on his frT@&o . as long as I do not throggh an external

“260

.action violate his freedom. A maxim of acting justly,
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which will be of interest to us in the sequel, is a

requirement of virftue. has the form "Act externally in

such a way that the free use of your will is compatible

with the freedom of evefyone according to a universal law".
¥ , -
Justice, then, .because it involves perfect duties to
others, is concerned with securing rights. "Rights, con-

sidered as' moral capacities to bind others, provide the

lawful ground -for binding others. The main division of

rights is into innate righ%g and acquired rights. An innate

right is one that belongs to everyone by ngture,‘indepen-
* ‘ [

dently of any juridical act; and acqu{red right requires
28.

-

such an act." The crucial innate right is freedom in the
sense of "independence from thé constraint of anotheér's will,
in so far as it is compatible with the freedom of everyone

, , . 29.
else in accordance with a universal law...."

An acquired
®*ight must be ascertained By tﬁe relation of persons under
the conditions of jus;ice.

So far Kant has said nothing of positive laws and
gové;nments, although these are‘imp%ied by the notion of
external legiélatfon. The subject and principle of justige’
have been defoned without reference to any public Iegisla-
tive authorityfl The subject and principle of justice
conétitute an ideal which an} legislative autﬁority must
aim at. The exercise of authority by'a_public 1egislatiye

dy involves the use of force. To appiy force to a person

is to impair his freedom. K Any use of force can be justified
v [ ‘

.
P

» -

27.
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only by }eference to those exte;nal actions of a person

iy which do not aécord with the principle of justice. In 6ther
words, force may be justified to prevent injust;ces. As
Kant points out, if anyone hinders the performarice of actions
following from the universal principle of justice or hinders
the maintenance of the condition stipulated in the principle,
he dogs an injustice bécause such opposition "canmnot coexist

with freedom in accordance with universal laws".30' Thus

if there is to be any public legislative authority, there

»

must also be some forms of force which, although they are

invasions of freedom, neverthelesi/ﬁg not violate the free- i
dom of persons in accordance with universal laws.. Thus ' .
Kant distinguishes coercion--the morally justified use of

t‘ a

6&--from violenge--the morally unjustified invasion of '

freedom.

'

+ Kant arques that' justice exists prior to any civil

state-~i.e., .one with a public legislative authority. 1In

g™

‘f a condition without sucf authority, each individual could

.

. N . i . . . . 2 v id
“\\\‘// exercise coercion against unjust actss This condition
however has 'one grave defect in so far as each individual

‘must judge for himself what is' just and what is unjust even

~

though his& own particular interest might be best served by
. - ¢ R : B ‘ \
unjust acts. This problem arises precisely because man is

hY

not a purely rational being but also has inclinations which.

L

causk men to abuse thejngreedom with regard -to others.Bl' N

Y

P Mernl need to be both master and judge of actions.

Idgally ' j
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. . . . R
. ‘'a man is his own master ‘through his regard fo!"he moral

- ; law. 'But.51nce men are influenced by their desires and
. Lo *}inatfons and are fallible, a juhge must be external to v

v ~

particular relation of gne man to another man, Without

32.

. . ’ .
such an texternal judge there can Be nd assurance of Justice.
- * r ¢

* «

. . . . L ",
. The® ideal ‘circumstance- withsregard to public legislative

' authority would be the perfect civil sonstitfition in”which
. ¥ v »

& N . . .
any unjust. acts '‘would be violations of positive law and in
B . - N

- v

] which no positive law violated the principle of jugtice.

Kant is aware that such'a condition’ does npot exjst and*day

never be fully attained; nevertheless it is a goal o be |

33.

straived for. He takes this fact to imply that the main

task 1s to enter into and maintain a condition where there

is a public legislative autherity, regardless of its imper-

fections, for 1t is only in such a condition that there is

.

’ any hope of securing justice. Thus he gives the following
postulate: "If you are so situated as to be unavoidably

N . ‘o, ‘
side by side with others, you ought to abandon the state

of nature and.enter, with all others, a jJuridical state of

affairs, that 1s, a state of distributive legal justice."34‘

Kant defines ‘'distributive legal justice' as a form of

court or judicial body whichlr ascertains what the actual law

is as it applies to a particular case.35' As .a court it

P

fulfils the role of external judge., The actual laws with

which it deals are established by a legislative authority

-

that, whatever its composition, legislates laws whzéh ought

-
1|

Ed

& . .
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to conform yith the principle of justice but which may nq:
[1o] accorg. This législative autﬁprlty constitutes the
sovereign of any state. In S5 far as the rule of law
éreated by such a state conforms to the principle of justice
in its enactments, 1t reflects the cooperat1§e'harmony .
implied in the'principle of autonomy and Formﬁla 111 as
applied to that which 1sfcapablé of being eXternally legis-

la¥%ed. -«

An unjust law then 1s any law which is not 1in accord

2

L}

with the principle of justice and hence violates a_righﬁfbx
unjustifiably invading an individual's freedom. A law may

be unjust in the sense of being an unjust invasion of free-
s

dom or in the sense of an attempt to legislate that*which
cannot properly be the subject of external leéislaéion—-g.b.,
inperfect duties to oneself or others such as benevolence.
Kant suggests thét the idéa of an oglginal contract i§_
useful as a guide to agseSSLng at the legislative level what

is just or unjust. However he emphatically maintains that

the notion of an original contract is not the foundation of -
any politzcal obii&atlon.36’ He says: -

\It [the contract idea] is in fact\merely.an idea
of réason, which nonetheless has undoubted practical
reality; for it can oblige every legislator to frame
his laws in such a way that they could have been
produced by the united will of a whole nation,....
this is the test of the rightfulness of every public
law. For if the law is such that a whole people
: could not possibly agree to it..., it is unjust; but

if it is at least possible that a people could agree
to it, it is our duty to consider the law as just,
even if the people J#,s at present in such a position...
‘at it wduld refuse its consent.37.

-
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" that it 1s always a difficult task to bring the civil condi-
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Using this notion as a guide Kant gives some examples
of unjust laws. He s;ys that it would be-impossible for a
people to agree to a law which established an hereditary
class of rule¥s SH\ of a class of subjects. A law which
imposed a tax on some members of a class but not on others
of the same clas§ would be unjust "since an unequal distri-
butions of burdens (amongst a given class) can neber be

considered ]ust."38'

One cannot on the other hand oppose
a war tax which 1s oppressive as being unjust "since it is
at léast possible that the war is 'inevitable and the tax !

indispensable, so that the tax must be deemed rightful....

Even though Kant Has established an 1deal at which

39.
o

political action can be aimed, he is fully cégnizaht of thé L

practical reality that unjust laws may be promulgatedy and
tion closer to tﬁé‘iaéai-than_lﬁ actually is. At the same

time, though, his theory puts the justlcé‘dfwlahs clearly

0

in the forefront of the assessm@ént of laws. Justice also,
as we shall see, 1s placed 1n a central position in deter-

mining what can be done 1in the face of injustice.:

B. Rgsistance to Authority and Civil Disobedience

The cdndition that men actually are in, as §7ﬁ£\ii(zg}l
aware, admits of Vqrying degrees'of_injustice—-in the actual
laws established, and in the administration ef laws, ge they
just or unjust. Kant, as indicated in his concern for a
perfect civil. constitution anéuﬁhroughﬂhis.principJe of

r e
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justice, clearly believed that individuals had a duty to

7 '

promote and further justice.

-

But he places so much impor-

)

: t
tance on the civil state as a prerequisite for justice that
4

no action promoting justice could be justified 1f it viocla-

ted the existing civil condltloh.

Kant's specific arguments regardfﬁg disobedience deagy
only with revolution as a possible remedy for injustices
perpetrated by the state. . He mentions on%y a few times ’
actions other than rebgfutlon which would be ]uStl%led
responses to 1injustice.” However, the argﬁments e gives
ggainst revolution estaklish, as we shall see, the factors
which Kant views as decisive for any form of opposition to
establaished authority, 1Q5%ud1ng CLVLILBisobedience. '

By revolution Kant means the ‘forceful removal of
authorltygfrom those peréoﬁs who act as sovereign (the
legislitlve body) or from the judicial bgdy of a state.40‘ -
We may place his arguments under two main headings.

Argument Ié. In ordér for the forceful removal of
authorltf to be justified, it would have to be‘possible.for
it to be a right of the peoéle. If one cannot consider it
Justified for another to attempt the overthrow of the .
sovereign or ruler because for a variety of reasons he
opposes iés éctions, bne can claim no such right for oneself:
Since 1t is a qhq5tion of the use of force one mu;t ask if

'

R
the use of force rn this case cquld be a justifipble

¢

invasion of freedom. WQgtever 48 a jJustifiable invasion of

. » ‘ ’
.

f'“»t

-
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freedom 1s also capable of being made the subject of

external legislation--i.e., law. If there is to be a right

to revolétion, then on Kant's view,! it must be possible that ¢ -
E 4

there could be a-law permitting revolutien. Suth a law,

Kant argues, would say in effect that the law (i.e., the

supreme legislation) 1s not supreme, that is, that it does
not stand as judge between prlva%e individuals. Since this
is self-contradictory there could be no such law. There

could then be no right of revolution and without there
41.

......

~ -

Kant's argument dogs show that there -could not be an

actual law stat{ggrghat evolution was permissible under ’ --
t

certain ci:cumé nces. Clearly though, this is not what is

at issue. The question at lii:e 1s whether there are any
conceivable circumstances under¥ which there is a moral

right to revolution independent of legal permission. Kant

v e} e * " e e a0

- ..

- A .. .
-- - -appears to equate the moral justification of the forceful

removal of authority with the requirenent ‘that any action

which is to be justified and which involves the relation of

-

one human will to another must be capable of becoming

positive law. In Kant's view, what could not be made law

L

cannot, in so far as 1t involves the relation of will to will

(justice), be morally right. Thus he says that‘since
revolution could not be made possible through a positive
law, it cannot be morally right. We.shall return to this ,

matter at a’'later point when we consider the weakness of

- - v

- - . ~
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""Kant's implicit views regarding civil disobedience.

Argument Ib. Kant offers one possihle counter-argument
to his argument against revolution. If one argues that in

revolution one attacks only the administrators of legisla-

tion, Kant replies that the sovereign already has”“the right

- *
to replace the executive and hence the pepple usurp the
authority of the legislative body 1f they' do 50.42' .
) Argument II. The sovereign and the executive bodies

., .

viewed as mofél persons are established to judge conflicts

amongst the members.of the community and, if some of thase

,

members would choose to resist the sovgréign by forte, they
are in conflict with those persons.. No one’could then

stand as judge 1n any particular case where the sovsreigh

-
.

" _and_the subjects are in conflict. Indeed, Kant says, the

.

members who resist or aﬁtgck by force, "...act as judées of

W43,

their own cause, and that 1is absurq. What Kant must -

o mean is that those who resist are thwarting the véry basis

of a legal systém hacked by coercive authority--that is,

that the legal system and 1ts officers are to act as judges

of conflicts. @

It should be noted that Kant's arguméntshmake no refer~

€nce to thg/justice or injustice of the sévgreign's acts
per se. There is Qé argument claiming that the nature of
the acts being opposed provides any reason justifying the
Hopposifion. The burden.is placed soleiy on the acts of

-~ opposition as a relation of will to will. Since the

- .

«
s
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sovereign and the judicial body constitute the rule of law.
even though it may be imperfect, to overthrow them is to '
overthroy the rule of law and the legal system by which it
is effected. This would be wrong since it violates the
postulate of public law (see p. 90). Thas cops;deratlon_u
leads Kant to say that even the most intolerable and unjusé

government cannot rightfully be overthrown, for this would

be in effect to abandon the civil state for the state of

.
44. e e .- - -
-

nature. - - -

- % 4 . -

4
These two arguments leave open the Qature of actions

’

opposifiy injustice which do not invglve force or the’

attempt to d4ct as judge of one's own cause, i.e., to'dsuip

the authority of the legislative authority. Clearlx, though,

any active, resis§anée is questiénable from Kant's standpoint
in so far as it involves the use of some force or in so far
as it involves usurping leglslafiverauthority.

Civil disobedlepce as we have defined it is a response
to injustice in laws. 1Its place arises when the injustice
has been pointed out aif the appropriate authorities have
failed to act to rectify the injustice. Civil disobedience
is distinguished from a demonstration or protest in jthat it
involves the deliberate viglation of an existing unjust law.

Argument I. Kant would argue that ran act of Eivil dis~-

obedience is in effect an attempt to take legislative .

authority into one's own hands. It is an attempt to declare

what is in fact a law not to be  law. It is not-simpiy sayiﬁg
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\

that the law is unjust and ought not to be law, but it is
saying that, becauke the'Iaw is not just, the law in

.
guestion is not a true law--i.e., not a law requiring
L} -

obedience because of its conformity with justice. This is
to usurp legislative authorit}. To do so0 ane would have
to'argue that any person ©Or group can exercjise a right of
disobedighqg. . To allow this, though, is to say that the

sypposed supreme legislative authority is in fact not the

E 2 «r

sole legislative authority. 1In other words it says that

each person may re;ain the discretion to judge for himself

-

what the law is. But this is no different than the

condition of the state of nature. .Individuals are not

forbidden to examine’ and form judgements about the jggtice

and injustice of laws, but they cannot take actions which
attempt to make those judgements take the place of law.
Argument II. This argument is closely related to the

first. Kant says»}né active resistance is parmittgd--no

resistance, that is, in which an arbitrary associdtion of
‘ L]

the people coerces the government'into acting in a certain
. I's

w45 civil disobedience clearly has as its goal that

way
the government act in a certain way--i.e., that it modify
or remove a certain law. It aims to create a situqtfbn-in~
which the government Will}be compelled to act in a cerE;in_
way. In‘s; far as acts ciassed as civil disobedignce ﬁave
the effect of coerting a government they would be rdled out

by this consideration as well as by those of Argument I.

-
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\ For instance, the 1llegal occupation of a building would
be ruled out by this argument. The occupation and refusal
to leave unless certain acts are done by the government

constitutes an attempt at coercion. )

Let us look at the case of the law prohibiting certain
religlous‘practlces. According to Kant's principle of
justice, such a law is a violation of justice. It restricts
the freedom e} individuals with respect to a matter which‘

. Bught not to be reetricted——i.ef, the freedom to-engage in -
public worship 1s a freedom which is compatible with the
freedom of everyone else, religious or not. Thus the law
p;ohibiting public worship is an unjustified invasion of

<. .-
freedom and 1s thus unjust. But civil disobedience~-1.e.,

the continuance of publlc worship in order to demonstrate

ot

- tae Anjustlce of the law--is an attempt to usurp the leg;s—

lative- power that establlshed the law. in so far -as c1v1l

- {
dlsobedlence aims to render the law Ineffectlve or enforce-

PR - N

able, it Q//an attempt at coercion of the goverﬁment. In

-e;Xher cdase, it appears that the arguments presented above

-

i {
rule ciwvil dlsobedlence out as a morally ]uStlfled action.

-

- -

. toward the government. in questipn. Belng a-v1¢t1m of

e

- -
L.

injustiée—=i.ef)'being wroqéed-—does not justify acting -

-~ .- .. - - e L. -
-

\ C. Objections

Kant does allow that protest, public debgte and appeals

to the ruling authority based on considerations of justice

-

D2 i mas

AR
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N, : X L :
are permissible as medns for opposing injustice. But such

methods clearly presuppose some form of, recaptive government

-~ \
. . . \
--i.e., one which accepts and considers sucé appeals from

-

the rule as legitimate and .which is not also unrjust in that

it prohibits public debate and protest. From the utilitarian

P 5

standpoint outlined .in the last ehapter, civil disobediencé

seems most appropriate precisely in sué¢h conditions where

the permitted forms Of appeal arid legal protest have failed.

. 4 - )
For the most part there would seem to be seldom a case in

such conditions where meets more dramatic than civil dis-

obediehce would be necessary ‘to effect the rectification of
4

~

CS“injustice.— iﬁ seems clear, though, ghat under the conditions

L 4

.

.of"a responsive government where legal means of redress are

‘A

. . readily available, even if on occasion ineffective, Kant

-

would rule out %ivil.disobedience. As Reiss points cut Kang

&

course of -history was ,tending toward

believed that the

and “toward forms of political rule which

greater justic
i S

would be more.iﬁ accord with his conception of the ideal

- [

canstmtutzph. " Although.this consideration does not in any-
way*follo directly from Kant's views on the basis of moral
rules,'hls beinf in-it does give some explanation why Kant

could suggest that no active resistance to established -

leglslat1Ve authorlty, such ag,c1v11 dlsobedlence, cbuld be

_rlght, wrthout,hlm recognlzlng clearly the.dlfflcultles of

-

L W [ . v
his view. . oL )

When this historjical assumption is reversed to state .

- -
a - -
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that a regime 15 moving in a retrograde manner away from a
r'd

basf&ally just system, the problems of his ews are made

- most acute. Under a very unjust regime, the means of
- <

response to injustice which Kant permits would more.than

likely be themselves prohibited by the regime. Ang if
Ir'd .
actions such as civil disobedience are morally impermissible

as Kant suggests,'the people are in fact paralysed with

’ —

respect to the promotion of justice. When a regime adopts ,
a course of action which appears to be retrograde with

- respect to justice, the peoplg are again prevented morally

“

from taking action against that injustice. In fact they
appear by Kant'!s arqumenty to be prevented m maintaining
a condition of justicé as ﬁey are required to |do by postu-

late of public law. Individuals, 1f they are to act

morally, ought to promote justice and obey the moral law.
-

Kant does geem to recognize this when he makes the following
unamplified remark. "Obey the suzerain (in everything that

does not Eonfllct with internal moraiity) who has authority

n46. ’

over you. The bracketed phrase implies a limitation on

the duty to obey the established regimé: This at least
‘ .o . ' -
impliés that 4 government cannot regquire one te be an agent

of moral wrong. This means thggzat least, one could refuse
to act in a certain way ;s prescribed Py law if the law

meantvthét one would do wrong by obéying it. oOn the other
hand it does not allow disobedience by those to whom wrong

. . "'is done. Kant utilizes this principle in arguing that one
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1

is bound to obey even the authority which might be'bstab—
lished by a revolutioﬁ'but seems unaware that it implies
that one is npt oblig;;ed to obey when the established
authority requires act ih éonflict with internal morality.
A further Qrobleé arises because Kant does not make,

d . v L3 . . / ! I
the c)ear demarcation of justice from internal morality

.

that hlis aArguments against active resistance such as civil
-~ %

. - -

disobedience appear to require. Justice is that part of
P . . | 2 ¥
morality which is capable ©f external legislation but it

. 'still has an interqp&'componenf. Kant says: "Ethical

legislation is thgt'which %annot be external...; juridical

legislation is that which can also be external."47'
Considerations_  similar to thesé\s?ve lgd J.G. Murphy to

argue that when a regime is particularly abusive of its

power, it in fact-becomes no more than a de tacto use of

power which does not represent the rule of law involved in

the)posturate of public law, and hence may be properly

48.

resisted. A similar argument may be taken from Kant's

definition of what constitutes the justifieg use of force.
Force is justified only if it is used agaiﬁst unjustified
invasions of‘freedom. Unjdstified invasions of freedom,
according to the principle of justice, follow from unjust
laws. Force, then, especially in the sense of civil %is—
obedience which is not violence against persons, .could then
be used against unjust laws. The justification would be

similar to the justification of just laws. Without Kant's

. r
~ {

- e i, et e 5 -
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’ { ' belief that. history tends towarb more and more just regimes,
{ ‘ L3
" L o, | . .
" o fome such cdnsideration would Have to be allowed by Kant.
v

‘t ’ . It seems’that Kant's ‘principles as derived from the cateqor'

. ical Imperatlve requlre some suich suppletentary condltldw o ¢

4 ’ s ' t

. This will be made clearer if we examine tpe impli‘i— .
[ f

'tlons of yadt's exp11c1t'conclu51ops, 1éﬂving aside the

. . t o )
* ) ambiguities of his arquments against resistance to injustice.
S - ' .t N . .

? . ' 1 \ .t " .

¢ ' The possJkle justifications puqgested in the foregoing

P ' paragraph:are bonsiderably more than Kant is explicitly -

R ' ' '

willing to allow. ‘More impoitént;y, if Kant is unwilling
! to permit resistance in such caseg, especially QQn-violent
' »

resistance such as' ¢ivil disobedienqec it appears that ewven

- 1 \ L ] - "

\ . 5 . ! 3 t R . T L.
\ , - under a regime whlch‘ls-a mere shadow of Just rule”the
- ‘ | 1nd1v1dual is allowed v1rtualiy no pOSSlblllty of act;ng on

. ® his, assessment of the moral:ty of~act;ons._ in eEQEC:‘he is .

' ,
to glve up his morél conscience- qpmpletely ‘to the has?s of ° .

’ other men who are 1h poeltlsns ot.power w;th no poSslble -; ~'.ﬂ
. effedtlve recoumse af they,‘as‘Kagt recognlses is qulte "‘. - }:

v poss*ble, abuse the;powér w1'h Whﬁch they are entrusfe&

, Suqh.a consefjuence seems qultF OPPQSed‘to the splrrt of, + vy
de

L4

Kant s considera 1on! rebardxﬁg moralléy and the ﬂature of‘

’ -~ . . \ . w \ . .’
moral action. e .x\ \ { . " L
Y * . .
. \ . T . t“". [, . ’
Moral actlon.ls’baSedﬁln KantNSrv1eWwon the autdnony,
; 7 b b .
. . s ! ’
of the will--iﬁs capao@ty to be raticnal and to seLf—legis— } \\

late. If we assume that an 1nd1v1dual s;ncerely strmves to

f -

be moral and takes the categorical imperative and its ~ b
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practical megications seriously, then on Kant's explicit

\
view he is, under™ an unjust regime, very likely to be

required to violate the judgements: which arise from his

effort to be moral. He may in fact be reguired to do

-~

morally repugnant actsAand'to toleraiilthem as they may be .
applied to him. = The individual may judge concentration

camps, torture and persecution to be wrorig; but he ‘would '

-

have to tolerate them and not act against them nor resist

them. )

Kant;s arguments have the unfortunate and problematic

consequence that individual moral discretion with respect
to the ts of political obligation is completely lost.
Rather/ than\implying only that one can never use’ force to
rectify whatf one believes is Jnjust, his arguhments imply

that one can_rarely take any effective'acfion to promoté .

»

~
justice when itti§~most lacking and that one's obligation
to obey 1s nevexr to .be overruled. TIf one considers a regime

~

and arbitrarily in most matters and

whgch acts unjust
exacts harsh rétribut on frbmipolitical opposition, one is
left with_po leditimate course of adtion except acquieséence.
Clearlf so-called riormal appeals are ineffective. Any

stronger actions such as civil disobedience to resist un-
. 2

.

justified invasions of fté!dom‘EIsomare,p{iiibited when pheyﬂf R
. .

offer a possible, effective means to theeelimination of
injustices. One must abdicate moy responsibility to’

. TOA
whosoever holds power. One must not in effect take moral .

.
- - [ZA [N Y

.
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responsibility into one's own hands with respect to
government.

Kant's arguments against active resistance and their
L] .
consequences for moral discretion and effective means of
7
opposition derive mainly from the consideration of what is

just and the necessary conditions for justice. Though law

~
is a necessary condition for the ensuring of justice, it

cannot be derived from this thét every actual system of law
does ensure justice. If Kant's conclusions are an inadequate

response to the problem of unjust laws,’ we must look in

another direction. 1In some cases the considerations qf .

tabilltj as Kant presents them must be overridden by
R ’
stronger moral factors. Political obligation must be given

L] : . .
more readily identifiable mits. More discretion to assess

and to act on that asse

-~

of governmental ac

ment of the.justice and injustice
embodied in law must be allowed.

Further principles)must be expoynded which satisfy the

demands of a -duty to promote justice. One must establish

. !
principles which delimit and specify the conditions in which

-

active resistance such as civil disobedience may be under-

1

taken. The puty to obey which Kant so forcefully asserts

“

[

must be balanced against the facts that it is mentwho make

N

1aws and that they are subject to error. Kant has not

. offered a viable solution. Rawls may be viewed as attempt-

ing just the sort of required reconciliation. , ;

/

o * ! ~ 1
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Chapter IV: Rawls

A.l The Nature of Justice and the Duty to Obey

Rawls' theory and its implications for civil disobe-
dience were undertaken with proviaing an alternative to
utilitarianism especially in mind. He proceeds from the
view that the utilitarian principle 1s not adequate as a
fundamental princaiple of justice and fgom the view that
justice, as "the first virtue of- socjal institutions"” has
a value much more absolute than utilitarianism can grant it.
"Each person possess.an inviolabality founded on justice
that even the welfare of society as a whole cannot override,"l
Civil disobedience as a response to injustice takestits ’
place in Rawls' theory as an important meansvfor thé pro-
motion of justice under‘ce;tgln circumstances and for th;
stabilizatign of a just system. We shall outline Rawls'
theory so that the nature of those conditions and circum-
stances with respect to justice and injustice can be seen
to arise from Rawls"basic precepts.of justice.

Rawls' main concérn at the outset is to establish a
procedure which will allow a compafatlve evaluation of
alternative principles of social justice_accordiﬁg to some
éstablished criteria of choice. He'aoes this by adapting
the social contract concept of the state of nature. He
replaces it with a hypothetical position of choice--the
original positioﬁ. Within this context he assumes that a

»

choice can be made between competing principles of justice.

Once this has been done, derivative and supplementary

e
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principles‘can be genefated. It is amongst these latter’

\

that considerations of civil disobedience arise.

".Since the original position is the decision context for

principles of justice, the way in which it is defined has a

-

strong effect on the pranciples which will be adopted. 1In

Rawls' view the-original position is to be viewed as an

.

initial status quo in which free and equal rational agents’

,are to make a unanimous and binding choice for the fundamen-

tal principles of social justice which will structure a

society in which®"they will live. The basis for the decision
e - M .
1g-€urtailed by "the geil of i1gnorance". .The parties do not

know what their actual c,ndition in society will be. They
. . \

do not know what their class status, their desires, or
")

natural abilities will be. All particular facts about them-
- .

selves are unknown. The veil of 1gnorancé is to ..:nullify
the effects of specific contingencies which put men at odds
and tempt them toiexploit social and natural circumstances

to their own advantage".

P

The main purpose cof the veil of
ignofance reflects a common presumption about the nature 'of
justice., Principles of justice serve the function &f )
arbitrating conflicts of interest in a way acceptable to

the individuals involved. If principles were adopted which
favoured one class or group to another.grouﬁ's disadvantage,'
this presumption about justice would'be lost. And Rawls ,

believes that when men knoy,certain facts about themselves,

they will argue for principles which favour themselves.
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Under the veil of ignorance, there they do not know those
facts, they cannot argue effectively in their own favour.
All they can do is choose the principles which will assure
a minimum of‘benefits no ﬁétter what position they turn out

to occupy. The veil of ignorance limits knowledge in a

_manner relevant to maintaining the presumption that justice

arbitrates between individuals for their mutual advantage.

. The parties know only certain general fgcts and. do not have

»

the particular knowledge to enable them to argue for their
. .

own particular benefit. .

4

The original position is an extrapolation of the state

v - L
of nature in the social contract model. It is extrapolated
L 4
to provide "...conditions which it is thought reasonable to .
3

impose on the choice of principles". ¥ +The state of nature

wai constituted by agents in a socieiy which lacked.
authoritative rule. The argument from t@e’state of nature
15 that men with their various inté}ests, dé;ires and habits
would, because of the problems which arise in the étate of
nature, agree to an authoritative rule over them. Depending
on the writer, this rule takes different forms and is based
‘on different principles. As Rawlsjputs it, "the initial
position...varies depending upon how the contracting parties
are conceived, upon what their beliefs gpd interests are
said to Ee, upoé Which alternatives are available to them,

and so on. In this sense, there are many different contract

theories."4' Rawls' idea is that there is one interpretatio

’
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to his principles of

justice and 1n which these principles by no accident imply

certain considered judgements which. one would make regarding

stice.

¥

We do not i1ntend at this point (o consider in detail

Rawls' attack on utllltarlanlsﬁ. We shall, however, note

n

some important points. Rawls characteg?ées and defines

- -

utilitarianism as a teleological theory which makes the

maximization of the net balance of satisfaction define the

right.s‘ Whatever the éalldlty of this clalms‘as a charac-

(X3

terization of utilitarianism, 1t remains true that Rawls

does not place the utilitarian principle on any other

footing than the first principle of social justice.

Moreover, he places 1t 1in this way as

tives which could occupy that plaée.

n

one of® many alterna-°

He may be taken to

argue that whatever position the utilitarian pfinciple may

” -

have i1n a fully developed normafive theory, 1t'cannot'

occupy the position of the first principle characterizing

A

Justice. It may be that Rawls' principles of justice can

-
be viewed as constraints on the utilitarian principle as a

general criterion of moral rightness.

that the utilitarian principle cannot itself fulfil the

But Rawls' point is
L ]

role assigned to principlés of sotial justlice in a‘%ocfety.'

.

That role is to provide: o

B ®
. »
° .

A set of principles...for choosirng among the
various social arrangements whigh gletermine the

division of advantages and for u

erwriting an .
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agréedent on the proper distributive shares. These
principles are the principles of social justice:

they provide a way of assigning rights and duties

in the basic institutions of society, and they define
the appropriate distribution of the benefits and
burdens of social cooperation.?7.

»

Rawls wants to argue that the utilitarian principle cannot

.. fulfil this role. He proceeds to do this by an argument
which shows that the utilitarian principle will not be
. chosen in the original position. .
He states the utilitarian principle as the view "that .
" society is rightly ordered, and therefore just, when its
major institutionélare arfanged so as to achieve the greatest
net balance of satisfaction summed (or avefaged) over all. -
thé individuals belonging to it."e"TIn one sense this
constitutes a conflatién of the utilitarian principle with
. the concept of justice, whereas Mill and Sidgwick, for
example; distinguish justice as a principle subordinate to
the utilitarian principle. Rule utilitarians might argue
that Rawls' principles as opposed to direct application of
“the utilitqrian principle, - -if vieweé aslrules for the order-
ing of society, would be preferable by the utilitarian
principle.itself. Hence Rawls' two principles ought to be
the rules governing justice in societies. On this viey,
.the only difference between Rawls and the rule utilitarians
" would be the nature of their justification of the principles.

»

The question remains whether this might turn out to be the
(S

' case. "It is a further and quite separate question whether

the argument that Rawls makes in the original position is

JEPCE A
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» )

fin faét a utilitarian argument for his two principles of

. o . . .
justice, in which good is by definition the satisfattien

of desiré, independent of the right, and in which the.right

e -

"is determined by those principles which maximize that bood._,

In Rawls' view, once the original position 1s concieved,

the following more detailed‘descriétion of the agents, the

decision conditions, and-what is to be. dec¢ided completes

d

the requisite description.

2
-

A. The agents are theoretically defined individuals

.who are: .

1. COntinuing persons (family heads, or generic
. lines),

2. motivated in their dgcision'b& mutual disinter~
- L d .

estedness (limited allruism),
3.ﬂcon81dered to  be of an age past the age of

reason for llVlnq persons.
B. They are to thoose basic prlpciples for the basic

9 * -
structure of society rom a few selected alterna-

tives, assuming Hyme's cbnditions of moderate

scarcity, and Wwithout knowledge of their own

- ¥
. particular. case.
. - - -

C.. The agreement they are to reach is to be umranimous,.

binding in perpetuity, and-strictly adhered ta.

General Egoism comstitutes the alternative to

-

non-agreement.
D. The principles they choose must meet five formal
»

conditions: generality, universality, publi§ity,
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finality, and ordering. The laséﬁrefers to the
negéssity for principles of justice to settle- :
claims by ranking them. )

E. It is assumeﬁ that their reasoning is characterized

»

as rational in the sense of "taking effective means

,

to ends with unified gxpectatloné and (an) objective,
interpretation of probabi%ity."g'

Rawls claims that the decision emerging from the
original position so characterized is a case of purg

¢

procedural! justice. There 1s no independent‘criterlon for
the correct outcome, but there is a procedure designed to
guarantee that outcohe.lo'

qRawls argues for these conditions in part because he

. \

believes there is a different characterization of the
original position which would lead to thé principle of
average utility being adopted. He s$ays "...we face here
one of the main problems of justice as fairness: namely, t;
define the original position in such a way that, while a
meaningful agreement can be reached {the veil of ignorgnae
along with other conditions rgmoving the bases for bargain-
ing and bias), the constrainés imposed to achieve th;s
result still lead to principles characteristic of the

1.

contravrtarian tradition." To override the utilitarian

principle he must therefore show that his characterization
of the original position is the preférned bne. He must

give an independent argument for the characterization of the
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) original position and then an argument showing that his two

pranciplks would be adopted over the utilitarian principle

.

in that original position. We shall consider only the
latter, assuming prov1sionaily that the former 1s effective.

: Rawls' two principles of jJustice in their full form

-
L)

are: . .
. -

First Prainciple: ‘"Each perspn 1s to have an equal right to

the most extensive total 'system of equal basic liberties

[od

compatible with a similar system of liberty for all."

.

Second Prlnciple: YSocial and economic ingqualities are to
tbe arranged so that they are bot’? ~‘ -
- ¥ .
7 (a) to the greatest benefit of thg least advantageda

consistent with the just savings principle, and

(b) atﬁasﬁsgjto offices and positiogs open to all

under conditions of falr.equaléty of oppostuni%y."

These two principles are supplemented by priority rules
] } which specify the meaning of.the principles and their

relation to each other. First Priority Rule (The Priority

of Liberty): "The principles of justice are to be ranked ip

- lexical order and therefore liberty can be restricted only

for the sake of liberty. There are two cases:

P

(a)*a less extensive liberty must strengthen the total

T

¥ system of liberty shared by all;
3

f (b) a less than egqual liberty must be acceptable to

o »

‘e those with the lesser liberty.

% Second Priority Rule (The Priority of Justice over Efficiency
. .
L3
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and Welfare): "?heiéecpnd principle of justice is lexically

prior to the principle of efficiency and to that of maxim-

izing the sum of advantages; and fair opportunity is prior

to the difference'principle.

4

There are two cases:

(a) an inequality of opporﬁunity must enhance the

¢

opportunities of those with the lesser opportunity:;

(b) an excessiwve rate of saving must on balance mitigate

v .
the burden of those be"ing this ha;dship."lz'

The first principle .and the first priority rule are
similar to Kant's cen®dral principle . in that it is c®ncerned

with specifying the lim\Ats to freedom.

’ -

The second principle
and priority. rule deal with the concept of equality and the
grounds justifying deviations from equality in respects

other than liberty. 1In formulating. these principles, Rawls

has utilized an underl}ing conception of primary social
goods. This comcept is 1ntgdducea in order to permit
@ompagisons of indi;idual positions of equality and inequal-’
ity. Such cémparisons are necessifated if one is to make
sénse of assessing- when two persoﬁs are equally provided

for. The agents in the ofiginal’bosition are charged with
the task of selecting principles which will structure society

and distribute benefits and burdens. If they are to judge

alternate possibilities from their own standpoint, they must
be’'able to compare various positions ‘in the alternate

societies. Because in concrete cases individuals want

differing goods for their activities and because in the
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original, p051t10n they cannot know what their wants w11
‘ they cannot tell what their expectations would be. On the
. ' other hand, they could compare the societies if they had
some index estimating expectations for various positions
. . which any 1nd1uzJLal might come to occupy. Primary social
‘ goqu——rights, liberties, opportunities, powers, income,
wealth, and self—re§pect, to nége a few—--serve 'as this index.
It is assu&ed that all rational ageny{s _want these goods
regardless of any?hing else that mighd beywanted and that
{ . all ratioqgl agents‘Vaht*more réthe{'than fewer ;rimary
» . goods. Primary qoo s in this lasF aspect provide one of the
- Sases for decisions in the 6rigina1 position and, in the
s ) principies gf justice, define what it is that is relev;nt
to assessmentsqyof distributions.
Rawls bases the main grounds for the two pr1n01p1es

. ST mainly on con51derations Ji pub11c1ty and finality. From N

F{ ' the standpoint of finality--i.e., the principles are final
. . and in pérpetgi;;\Tﬁb\ppportunity to modify Fhem later)--
. ' . the'qgents in t@e ofiéinal position do not wgnt to adogt
. . : Prigciples which they will not be able to honouf léter. ‘°<J
i . Because they would not-.be ablé to honour principles later‘.
N . - ° ’

if the appIication of the principles.allqwed an intolerable

condition (or position) to result, _the aqgnts‘wdﬁld seek to

N L/” minimize the worst pOSSibilities an 6d’establish a "highest
o . -

" . . lowest Qgsition" ' In\other words ey would adopt a maximin
r.’ '.
- strategy.1 * The two principYes, Rawls argues, meet this .
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conditibn because they guarantee, absolutely, basic rights.
Further, in both the first amd second principles,ntﬁe agents
are aséured that their basic good will not be sacrificed
for‘others' gréater good, whereas the principle of utility
might wéll require this.

At this goint it would do well to examine the differ-

‘ence prinéiple in terms of ”sac;ificing one's own good for
the sake of others". At the lower end of the range of
gbsitiéns, the difference principle does ensure that that
position is not eséablished for the sake of othé;s' greater

benefit (e.g., those in the highest position). On the |

other hand, at the upper level, the différence princtiple

"mans that some addition benefits for those at the top must

be forgone if they do not contribute "to the greatest
benefit of the least advantaged". In this instance, some
persons must sacrifice part of their prospective good for

[ 4 ¢
the greater good of hers, namely, tho in the lower

A
position, although it is not a matter of gj

gorgeing something that could

ing up somethirng
already obtainea but .ratherx
be. The difference principlé.;hus provides not only an

absolute minimum condition but alsdé an important £elative

N

upper limit. Rawls, then, argues that the two principles

" even though they fix an upper limjit, nevertheless eliminate

the risks involved in a principle (e.g., in Rawls' view,

~ the principle of:utilitY), which could allow exceeding that

limit--i.e., the lower position‘becomes lower. Since the

4
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person 1n the original position does not know whether he
will be in the upber or lower positions, by following the
maximin strategy in conditions ﬁEZuncertainty, he would
choose the two principles. - (

Rawls' second ground dependi ¢on the relation of
publicity to stability. His argument runs as follows.

1. If a concept of justice (e.g., the two principles)
generates .1ts own support, it 1s preferable -to those which

v

do not.

o

2. A ébnceptlon of justice 1s stable when the public
recognition of its realization by the social system tends
to bring about the corresbonding sense of justice.

' 3. The principle of utility requires a greater
(&dentification w1th(§he}interests of others than the two
Q principles.

4.. Conclusion: The two principles will be more stable

to the extent that the identification with the interests of
)others is difficult to achieve.

AN 5. ‘The two principles when satisfied secure each

person's liberties and ensure that each person benefits in

-

some way from the social system; théy sypport what affirms
‘individuals' goods. .
6. Individuals tend to love, cherish, and,sﬁpport

whatever affirms their own good.

-

7. Conclusion: Individuals will support a system

founded on the™ two principles. (From 1-6)

o

LY e e el e
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N — 8. The principle of uti1lity requires some persons to
sacrifice their good for the good of others.
9. To sacrifice one's good for the good of others
requires that one have an identification with others'
. :‘§nterests.
1%’ It is easier to 1identify with one'sbown interests
than°w1tgythose of others.
11. The two principles require only an identification

with one's own goo%.
'

12. Conclu51oﬂ.

e two pfinciples will generate their

own suppert more easilyythan the principle of utility.

13. Conclusion: The two principles are preferable to

the Qrinciple of utility. .

Rawls pfes;nts a furtpef conéideration regarding
publicity,and [self-respect. Y

1. A desirable feature of a conception of Justicé is
that 1t should publicly express men's respect f;r one
another._

. 2. By arranging inequal%xies for recipfocal advantage
and by not exploiting the contingenaies .of natural and
social circumgtances within a framework of equal liberty,
persons express their respect for one a;other in the
constitution of-their society. ¢

) \3 3. The two principles arrange inequalities for

reciprocal advantage and do not permit the contingencies of

natural and social circumstances to be exploited.

.- §
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4., The two principles enable other persons to express
their respect for one another in their constitution (i.e.,
publicly).

®. cCconclusion: The two principles meet condition (L.},
that 1s they form a conception of justice which publicly=--
i.e., in their constitution-- allows men to express respect
for one another.

Rawls supplements this consideration by a further
argument concluding that men wiil-find it difficult to have
a strong sense éf their own worth in a "public utilitarian"
society and hence the two principles are preferable.

Rawls presents further and more detailed arguments éor
the two princ;ples, but these "main grpunds" suffice for
our purpose to give the thrust of Rawls' defence of the two
principles. We can now proceed to examiAe how Rawls gener-
ates his 'secondary and supplementary principles--in particu-
lar, the duty of justice which inv&lves the duty to obey.

The first point is that Rawls distinguishes duties and
obligations. What 1s more generall§ £éféf}éd to as the ‘
obligation to obey is.in Rawls' terms actually a duty.
Duties and obligations apply to individuals and define their
ties to institutions and to each other. 'From the standpoin£
of Ragls' theory, they are derived subsequently to the
principles for the basic structure of society. Their

derivation presupposes, in Rawls' case, the two principles

of justice. The significance of this serial ordering will
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become evident when we consider Rawls' arguments supporting
the principles of duty and obligation, for there he re-
quires that those principles be compatible with the two
principles of justice.

Obligations arise, he says, entirely from the principle
of fairness. The principle of fairness is addressed to the
question of when a person is to do certain things. It is P
formulated as follows:

...a person 1s required to do his part as defined
by the rules of an institution when two conditions

are met: First, the institution is just (or fair),

that is, it satisfies the two principles of justice;

and second, one has voluntarjly accepted the benefits

of the arrangement or taken @dvantage of the 14 ’

opportunities it offers to further one's interests.”  °
As Rawls notes, this means that a person ‘comes under an
obligation voduntarily, that the obligation is in referedit
to an institution or practice (e.g., promising), and that
the obligation is to a definite individual or individuals.153»
Holding political office i1in a constitutional regime and
marriage are two examples. Between, the two, different®
actions are required by the respective obligations, but in

Rawls' view, both arise from tﬁe.fact-thqt_thg commitment
is undgrﬁe}en voluntg}ilyﬁand that the commitmené‘s content
(i.e., whatlactions are required) is designated by an .
institution or practice.

Duties on the other hand do not derive from any one

principle, such as the principle of fairness. Many

principles give rise to differentrduties. Characteristically,



-123-
-~

duties apply regardless of voluntary acts, .independently of
»

any connection with institutions or practices, 'and are owed

not only to specific individuals but to individuals gener-

16.

-

ally as equal moral persons,

The question now arises whether "political obPigatioq"
as it is normally conceived 1s to be~an obligation or a
duty in Rawls' terms. The prospective condition is formu-
lated as & principle in the following‘;ay:

suppbrt and comply with just institutions that

exist and apply to us, and further, Just arrangements

not yet established, at least:-when this can be done

without too much cost to oneself. 17.
The central issue, viewed from the standpoiqf of the original
position, is whether this should be thought of as voluAtafﬁly
incurred (i.e., an obllgation): or as applying to everyone
irrespective of voluntary acts. In a certain sense
confractarians such as Locke view it as a voluntary under-
taking. One consents and is thus obligated. Rawls argues
that in the original position, presuming his two principles
of justice have been chosen, there is no reason to make.
compllance-with_Just institutions dependent on voluntary
acts. The two principles secure basic liberties. 1In
addition the stability of just institutions is enforced by
making compliance with them independent of voluntary acts.
No one can exempt himself by arguing that he has not agreed
to comply. Hence in Rawls' terms it is a duty of justice
tq comply.

From the standpoint of the original position, because

-
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one 1s choosing and comparing principles, one must still \\
ask if there might be some alternate principle which would
be preferable to this duty of justice. Here Rawls argues
that only those principles which match the two prf:;iples
so as to form a coherent conception (one which does not lead

to "htrary directives) can be acceptable. Rawls argues

that, at least, the principle of utility (in any form)

cannét be adopted as the principle orﬁ;ndividuals' ties.

This would amount to establishing Mstitutions in accord

with the two principles and requiring behaviour by indiy—
iduals in accord with the utilitarian principle. Because
persons occﬁpying positions in the institutions have
certain requigements placed upon them by the institution,
they must consider themselves as governed both by those for
institutions and by those arising for them as individuals
from the principle, of utility. Hence‘they should on‘Ehe

- one hand have to act i1n accord with the two principles (as
office-holaérs) and by the principle of utility as indiv-
idualéi Since the likelihood of conflicting directives is
high, the agents in the original position would reject the
principle of utility for inaibﬁduals' duties and obligations

on the basis of considerations of stability.

rJ

B. Civil Disobedience -
The duty of justice has two parts:'one in;:¥bcts
citizens to support and comply with just institutions and

arrangements; the other instructs one to further just
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arrangements where possible. In a direct sense, pnder
AN
[+ ]
1mperfect systems, which are assumed to be the only systems

that i1n fact exist, this duty of justice can counsel two

€

different and conflicting courses of action. The first pégf’
k

says that 1f the existing institutions which comprise the

basic structure are close to those required by the two
principles, we are to support and comply with them. On the
other hand the second part directs us to aid, at least in
some cases, in rectifying injustices that may arise beééuse
the over-all system is imperfact. On the one hand we are

to comply; on the other we are to work against its dictates
where they are unjust. Clearly the conflict is not immediate.
Courses of action to remedy 1njustice need not always lead

td any question of non-compliance.. But one can see that if

the processes which do not entail non-compliange fail, there

1s a hagh 11ke11hbod that the two directives will lead to

conflict.

Rawls, chatracteristically, asks what would be decided
upﬁn in the orlglnal‘p051tlon. Assuming a reasonably just
but imperfact system and invoking an appeal to stability,
Rawls argues that unjust i;ws are not necessarily open to
non-compliance, "...(Jjust as) the legal validity of legis-
lation...is (not) sufficient reason.for going along with
it.”ls' The parties want to assure stability as well as
jJustice. The two must be placed in some balance, limiting

each other. Rawls is arguing. that the partiés in the

a

*a



»
~126~

original position would pgrmig certain types of non-
compliance when injustice in nearly Just societies is
beyond Eertain limits, The non~comp1iénce is, in effect,‘
to keep the sYstem nearl§ jpst-rather than alfowing it‘to
drift to a less and'less just society. Sincé the assess-
ment 6f the soeiety as nearly just refers to the nature of
thé basic structure, one éan anticipate that the types of
non-compliance which might be justified will bhe influenced
by this consideration.

Two of the é0551ble types of non-compliance are civil
disobedience ana conscientious refusal. These are
distinguished by the manner in which they make appeals to
considerations of juséicea Civil Qisobedgence appeals to
the 'sense of justice' of the prevailing majority, assuming
that this is coincident with the sense of justice implicit

in the basic structure. This 1s obviously a special case

which Rawls adopts in order to avoid unnecessary complexity.

Conscientious refusal under the same assumption does not

-

appeal to the 'sense of justice' of the majority. It claims
that the majority are mistaken; 1t does not‘anticipate
changing the injustice. It is an act of personal gonscience.
Although this taies from the traditional sense of civil
disobedience some of its content, in Rawls' context it marks
off a special c¢dse’ where the conflict of directives can be
balanced.

As we have implied, civil disobedience is a device to
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which the agents in gﬁe original poéition wéuld assent in
order to ensure greater stability. By allowing that there
is a limit to obedience in a nearly just society, the agents
in the original position give some assurance that hav%Eg
agreed in perpetuity, they have nevertheless not committed
themselves to tolera£ing a decline from a certain status

gquo to a worse one. ‘

?hé first problem 1s to discern what they would allow
to be classed as justifiable actions against injustice
which involved non-compliance. Rawls defines civil dis-
obedi;nce as "a public, nonviolent, conscientious political
act contrary to law usually done with the aim of bringing
about a change ih the law or policies of the governments.
By acting in this'way one addresses the sense of justice of
the majority of the comﬁunity and declares that in one's
considered ?pinion the principles of social cooperation
among free and equal men are not being respected.“lg'
Although Rawls presents tHis by way of a deéinition, each
condition has its own biiif in view of the problem posed in
the original position. The main contention is that the act
must not deny thé legitimacy of all law: it stands at the
edge but remains tru€ to the principle that law is required.
So the act is public--it is an appéal to the majority and
their own principles and for this reason is openly an appeal

to them. It is nonviolent since violence obscures.the

appeal to justice. Nonviolence reinforces the fidelity to
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law. It is conscientious--it asserts a wef}—éonsidered'
judgement, worthy of attention. But conscientiousness is
not enougﬁ on its own; rather It i;*; necessar; but not
sufficient conditipn. The final cohsideration is the
tporniest for it asks about what types of injustices are to
be the ob;ecﬁs of civil disobedience; it asks for the limit
of tolerable Injustlce—-that limit which is implied by the;
duty of justice.  This question is the crux of the balance
between‘stability and justice which must be struck in thé
original position. Because civil disobedience strikes’
against the, law and is no small act, it should in Rawis'
view only be invoked when there are "serious infringements .
of the first principle of justice, the principle of equal
liberty, and to blatant violationdhkof the second part of the
second principle, the principle of fair equality of oppor-

tunlty".zo'

Csvil disobedlencéhﬁn a nearly just society is a last
resort--normal appeals must have been seriouysly undertaken’
and have failed.21° Rawls 1s not steadfast on this point
for there may be extremes where such processes must be
assumed ineffectual. 1In these caseé, though, the situation
may no londer be one where it can be assumed, that the
system is basically just. Rawls plaées th;; latter cases
in a different class, where civil_diéobediende may have no

relevance. %

Rawls adds.,a third condition for a proposed act of
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civil disobedience which raises the question of its relation
to other acts of civil-disobedience. We shall postpone
consideration of this conditidn to consider a fea%uge of ",ﬂ
%ivil disobedience in Rawls' theory which he doé&s not
explicitly notice. Although the support for civil disobe-
dienqﬁjﬁbmes (1) from considerations of staSility in the °

.original position and (2) from the 'secorid part of the Quty

of juétice, the second part in its full form includes the

»

+

provisb that prohotion of justice (of which civil dis-
Jbedience is a’' form) is not a duty when it might be of
"more than little cost to oneself". ﬂIt\ié most difficult
to segixow civil disobedience could evs;)be of little cost
to thqse who undertake it. They must glways take time from
the pursu{t{of their goals; they mus% expect the penalty pf

'violatind the law. even if they are upheld and the law is

changed. Rawls,~when defining dyties and obligations, Has

said "for while|w& have a duty to\bring about a gredt good,

say, 1f we can do so relatively easil we are released

from this duty when the cost td ourselves is considerable".zz'

v

Such acts as are of considerabl$ cost are in the class of

"permissions®™ and when of’ considerable cost are supereroga-

23.

tory acts. Hence, since civil disobedjience is rarely of

little cost, civil disobedience 1s rarely ever a duty;
Pz
rather, it is a permission to do a good act which most often |

24.

"is supererogatory. This clearly deviates from the

tradition of civil disobedience advocates who justify their 7

7 7
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acts by the claim that ihey have a duty to a ﬁigher standard.
Although Rawls includes the appegl to a higher standard

(the principles of Yustice as embodied in the sense of
justice of the majority), thisils not what justifies  the

action: the action is justified by its place in balancipg

e 4

stabilliy and justice.

C. Final Remarks ot
¥

*

The final condition Rawls imposes on civil disobedience

-

comes face to face with Kant's argument‘agaipst such acpize.
opposition apd the utilitarian's difficulties with coordin-
ation. Rawls ndtes, as does the utilitarian, tha£ "if [ all
who might be entiéled were to act ) serious disorder would

.

follow which might well undermine the efficacy of the just
n25.

.

wbnstitution. It is this consideration which Kaht takes
to- be conclusive against active resistance. ®ant places
stability in a stranger position thar the promotion of

justice. The duty in Rawls' theory to uphold a basically

just set of institutions means that there is a limit on the-

use of civil disobedience that must be ascertained by

o

discretion. Clearly the circumstance where there might be

many equally entitled groups would be r;re especially‘lf we
assume a nearly just constitution. (One might even say, as
Rawls does not, that when the cases where civil disobedience
is jbstified increase, the cons§itatiod>cannot be just: one
no longer has a case of a well-ordg;ed nearly just society.

But this means, still, that Rawls says with the utilitarian

b
-

- -

.
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that civil disobedience is only justified when few other
acts of its kind occur. In fact, when considering this
problem Rawls introduces distinctly utilitarian considera-
tions.

There is a limit on the extent to which civil
disobedience can be engaged in without leading to a
Jbreakdown, in the respect for law and the constituytion

thereby setting in motion consequences unfortunate
for all.

Everyone's exercising this right would have
deleterious consequences for all,...

...the effectiveness of civil disobedience as

a form of protest declines beyond a certain point...26°

In some sense then Rawls' theory sidesteps the issue

.

by claiming to deal only with well-ordered nearly just
societies. For surely that is not the point where ciQ&l
disobedience is controversial. It is controversial wheré
stability is itself undermined by the poverty of justice in

the society. For there the powerholders are most tenacious

iq their opposition to opponents. In this sense the ef}ect

of civil disobedience as uﬁdermining the efficacy of a' '

constitution ée it just or unjust takes,on a decisive role.
'

"If the majority are acting in such a manner as to undermine

or ignore a just constitution then it seems thét‘thoge who
would protest are faced with the dilemma that they are, «
according to Rawls, not permitted to"act if others are

likely to proéest: vet if thef.do‘not, the status quo with

respect to justice deteriorates. Rawlsirecommends‘that in

r
these cases yhere injustices relevant to civil

¢

4
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aisobedience reaches the pbint where many would be equally
entitled to act it ig necessary that they join together to
requlate the level.of disobedience. It is necessary that
they do so in order to avoid the consequences of a break-
dowﬂ in the r spéct for law. This, though, appears to makg
them vulnerableé\ to the majority, especially if that majority
1s in some sense ;teadfast in its actions.

At this point, then, the individual contemplating civil\
disobedience must begin to take accoupt of the same‘factors
that the utilitarian was faced with. Before the act’of
civil disobedience can be judged righ§; the coordination of
the action with other® of its kind must be taken into account
because the consequences could turn out to be very harmful.
Rawls' considerations begin to coincide with ut;!!tarignism

and the problems associated with it.

» ~

Utilitarian considerations are introduced in two ways

in the final determination of whether to act or not. " If

civil disobedience in a particular case has met all the

primary conditions and is thus a moral permission, the

individual must decide by using a form of utilitarian
Al ¢

thinking whether it is prudent for him and berhaps others

1

to engage in civil disobedience. Clearly, though, these

[

»

are .not moral considerations: wivil disobedience is morally .

permissible, though not a duty, and the prudential consi

ations determine only if an individual or group shall

exercise that permission. On the other hand, the coordina-

\
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tion problem, where utilitarian considerations also enter,
- is a moral Rproblem. Civil disobedience will ‘n#lf be morally
permisgsible if large nu@bers might be acting 1 pendently
against the same or other injustices and if no agreement is
reached to regulate the level of disobedience. . We note,
though, that the considerations at this point are subordin-
ate, morally, to Rawls' primary principles of justice and
duty.

In the case of the law forbidding public worship,

-~

prudential considerations regarding the severity of. the harm

to individuals (the great cost to oneself) militate against

-

participating in public worship as a form of civil disobe-

. . dience. The law is a blatant violation of Rawls' First

‘

,

Principle and: surely unde "'nés the efficacy of a basically,
just society. I& it is an isolated violation of the First
Principle civil diéobedlénce would be“permissible, bug
prudence would weigh against taking the pérmitted“action.
If it is not- an isolated violation of the First Principle--
i.e., other violations also exist, civil-disobedience will
not even be permissible if many éthers aré likely to gct

against those injustices and if no agreement is established

to regulate the level of disobedience. Thus one must know

kT

what others are likely to do. Under a basically just

constitution, knowledge of others' prospective actions is

é essential. ‘Rawls' theory,(then, requires of the individual
. ;

% . the same kind of knowledge as the utilitarian thepry--

P , )

; —

% )
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knowiedge which, 1n the final analysis, may be exceedingly

difficult to obtain or be certain of.

If we compare the over-all pattern of Rawls' arguments
on c;v1l disobedience with that of the utilitarians, we can
discern a parallel: the form of the reasoning 1s the same
but ;tllitarianism 1s concerned with a net gain in happiness
while Rawls 1is concerned with a net gain in justice. Rawls
is concerned with the prom;tlon of justice and ultimately
with assuring the stability of just practices. As an
alternative, utilitarianism is concerned with both justice
and stability in so far as they promote happiness and not N
as goals in themselves. Whatever conclusion may be drawn

about the utilitarian nature of the basis of Rawls' theory,

it is clear that the different considerations which enter

into the justification of civil disobedience distinguish

theém as alternative theories in spite of the similarity of

their COncﬁusions about civil disobedience.
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Chapter V: Obligation, Stability and Justice
In this chapter we shall bring together certain
considerations which have affected each of thg)three

theories and which are of central importance to considera-"’
tions on civil disobedience. Our view‘of utilitarianism
found that an important condition for the justification of
civil disobedience 1involved the coordination of any
proposed act of civil disobedience with other acts of a
like kind. The importance of coardination rests on the
value of the stability of the legal system. This stability
is equated with deneral conformance to the law--i.e., tbg
fulfilment of Hart's condition, that the laws are in fact
generally obeyed 1f a legal system is to be said to exist.
.Rawls faced the same consideration. In both cases it ‘
appeared that the promotion of justice had to be tempered
in some way by considerations of stability. 'Kant, although
he put great weight on the moral importance of justice, ’
limited the actions that could be taken in promoting justice
by considerations of stability. ‘.
Kant, though,~appears to have confused conformance to

law for any reason whatsoever with conformance béfed on .

- respect for law. hespect for any given legal system, in the
three thgories we have considered, is predicated on justice.
.WQen a legal éystem is basicaily unjust and hence has many

unjust laws, that legal '‘system is unworthy of moral respect.

‘Whatever conformance exists, exists for reasons other than

-
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moral reasons. Both Rawls and utilitarianism recognize
this important feature of the role of justice in establish-
1ng political obligation. When we consider matters of
obedience and dlsobed;ence tb law, the two factors of
justice and stability come to the foréfront. This fact is,
of course, reflecéed in the conflicting arguments of the
law and order posftlon and the civil disobedient's position,
which we d;scussed i1n Chapter I. The problem was to ésséss
when and in what conditions®'one might overrldé the other.

Stabilaity, as simple conformance to law, was in Kant's
view a necessary condition for the realization of Justice
in laws. But what Kant seems not to have realized is that
.one can have a condition where support for law and conform-
ance with it are not_coincident with respect for law and
where the basic institutions of the society are themselves'
gravely ;;;hst. In oth$¥ words, one can have a society
where there is no tendancy towards increasing justice,
where justice will remain merely an idéal unles§ it is
actively sought after. If the'obligation to obey laws is
predicated on the value of staBi}ity alone, the_gqsential
relation.of justicé\and stability whereby the value of
stability depends on the degree of justice is obscured.

v

Wheh justice is given a high priority, the bbligation to

‘obey laws requires a coincidence pfisfability and justice.

If the basic institutions of the society are just and there

is respect for law and hence a stability based on that’
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respect, only the:most serious 1njustices result in the
pbligation to obey being overridden. Clearly under these
circumstances, Kant's presumption of amp historic¢al tendency
towards justice is reversed. It is in these circumstances. . --
that a serious i1injustice 1in the law can in-fact undermi
respect for the law itself, and thus reduce both stabili
and t%e level of justice. The ocsﬁrence of the inqustice
casts doubt on the integrity of the regime and its commit-
ment to justice and the rule of law. Both those in author-

.ity as well as those citizens who are concerned with justice
m%;t have respect for the importance of the iaw in establish-
ing 3justice. 1In the circumstance of a decline of justice,
civil disobedience which stands at the edge‘of the law and
aims at restoring justice’ (which is supportive of respect
for law) can be Justified if it is an isolated act. Both
Ra&ls' theory and utilitérianism recognlze the moral value
of justice in considering the limits to the obligation to
obey.

Justice, then, for its realization requires the rule
of law, as Kant argued, but the rule of la& cannot be
effective without respect for law. Respect for law reinfor-
ces the tendency to conform to law. Fundapentally, then,
since one canqptﬁhave juspice without respect for law and
since civil disobediénce because it violates law has both
an element of aisrespéct for law and an elemént of respect

v e

for law, Rawls' theory and ‘utilitarianism require that one
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must act first to ensure stabilaity and then to secure justice.
Civil disobedience shows disrespect for law in so far as it

asserts that this or that law ought not to be law and cught

not to be obeyed. It shows respect fdr law 1in so far as it
a. .,
expresses the desire for laws to be just. There 1s a sense,

then, 1in which, when tespect for law 1s absent, civil dis-

obedience, because 1t lies on respect, for law, will be
ineffective and harmful; the element of disrespec¢t for law
involved in it reinforces the background condition-of dis-
respect.

It seems that the value of stability as m;nifested in
obedience to the law tapers off when justice 1s distainctly
lacking in a society. Stability 1in this sense loses its
moral value with respect to the obligation to obey unless
1t is coexistent with the absence of major injustices. Any
argu;ent about cavil disobedience which rests on questions
of the i1njustice of the law attacked must claim either that
at certain times' justice outweighs instability or that
stability 1s not threstened. The law and order type of
argument which Kant offlers seems to imply that if one has
the stability of regular obedience to law then the society
will become just. But this is to make the obviously false
contention that stability guarantees justice. ~This is true
only when the presumption* of an historical tendency towards

Justice 18 true. Whether such an assumption is true or not

will depend on the assessment of-the character of the regime.

-~
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Thus, as we saw in the chapter on utilitarianism, the
promulgation of a law which constitutes a serious ipjustice
casts doubt on the character gf tge regime and tends to
vitiate arguments based on Kant's assumption. The role,
then, of stability considerations is thaé when an action
which has a destabilizing element 1s being éontemblated, it
must be considered.how~the increase in justice which would
be predicated upon the action will in effect cqunterbalance
the instability occasioned by the action. ) '

Bécausﬁ stability deﬁends on the degree of justice. for
its value; it alone cannét gecure the obligation to obey in
any absolute sense as Kant app;ars'to argue. Once justice
is givén a gfimary place in the rationale for obedience to
laws, as in Rawls' theory and utilitarianism, stability can
bé overridden by éonsiderations of justice. In Rawls'

argument stability has an important weight because of the

assumption of a well-ordered ﬁéarly Just basic structure.

This ‘assumption means that individuals could presume that

-

’

N

those who create laws are-motivated by a concern for justice.

’

When this consideratién does not hold or when, as in our
example, if'ﬂbpears that the regime takes actions not so
motivatéd, ‘the justification for the obligation to obey

unjust laws becomes weak. One is left not so much with a

. moral obligation ‘to uphold the law as with a prudential

calculation of cost and bgnefif.
’

We shall now examine some characteristics of the
\ .

[}
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theories iﬁportant t? their evaluation. None of the
théorles bases the obligation to obey’on a form of consent.
The obligation to obey does not rest on any explicit or
significant sense in which a person could arque that a
regime has violated the conditions under which individuals
consent to government. Rather the theories explicitly take
justice and stability as the bases for obligation and for

-

the limit to obligation. v

Rawls' theory and utilitarianism both find civil dlg:h“\\\
obedience to be a moral permission and not a duty. In
Rawls'?case this is so because he argues that one is not
reqhired to act against injustice if the aqtion is of more
thap little cost to oneself. This view exprgiies a concep-
tion of persons which limits the regard they are t9 have for
others. Utilitarianism found civil disobedience not to be
a duty because of the harm to individuals which might arise
in certain cases and because of the provision that a person
is not required to sacrifice his own good for the goocd of
others. However, as the degree of harm which might arise
declines utilitarianism can make a case for civil disobedience
becoming a moral requirement. When the law is unjust and
thus does harm to an individual and the law, as in our
example, contains harsh penalties, civil disobedience
although permitted is not a duty. But if the penalty is

mild, one does not cause more harm to the individual or to

others by acting against the law. No one is required to

W\
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sacrifice their . own good for the good of others and civil

. *
disobedience could be viewed as a duty. Clearly, when such
.-
& L4

a condition holds, the act could not be con§§iued as of more

than little cost to oneself and Rawls also might view civil

h A

disobedience as takiﬁ@ on ‘the character of a duty. - However,
in Rawls' theory,, this*saspect is not readily handled because

the action of caivil disobedi'ent itself- can be viewed as a
» Ld " ~

-

cost to oneself, especially when one considers the risks
. o . .. -
inherent in 1it. »UtllLtarlgnlsm, on the other hand,_th%ough

the principle that an fndividual is the best judge of his .
e . : . .
own good and héhce gs gntitled~to disavow that good for ' -

specific social purposess such as opposing .injustice, *
N . . hY
provides a way of cir&umventing the limitation that Rawls

argues is necessary. 'In this serisé, utilitarianism
. s Lad -

coincides more nqp{ly'with tH§betéﬁ expressed belief of

pe}sons who have engé;gd in qivil disobedience that they"

ave a mor;l.duty to act against-m;jo} fnﬁustices.
éith,re;pect to this belief; ig’ia possible to view ) . .-

-

both Rawls and utilitarianism as meaning that one has a

moral duty td act against major injustices bgq-tﬁat civil Y

» [

disobgdience is not always the correct expressioﬁ of that

-

duty. Equally so, it is possiBle that this belief, aiihough

a strong motive and'a morally praiseworthy motive, does not
0 -

. conform to the real moral relations between civil disobedi-

\ v
ence, law, justice and s$ability. The problem is a
‘ < ) hadil o . .

difficult one for, if the justification for civil dis- -
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obedience which a moral person would require in order to act
¥ .

; implies that civil disobedience is not a-duty, his motive

; for acting is undermined. In fact both utilitarianism and

,
*

Rawls' theory imply that an individual should take his own

ey T T

good as pre-emptive with regard to moral permissions such

as civil disobedience. If this view were taken seriously,

-

civil disobedience would r occur. The .importance
ascribed to Justicq by both theories and the role of civil

disobedience in haintaining justice seem to be belied by the

RV T ® ..4#.‘

~

Wy wE

The way in whic tilitaridn considerations enter in%®

‘ Rawls' theory under nearly just regimes suggests  that when

P N S

a regime 1S not nearly just such considerations will take

Lo
o

T e
-

on greater prominence. Utilitarian considerations of the
harmfulness and goodness of the consequences of an act of

civil disobedience come into_play when it is possible that -

-

lérge numbers of acts of civil disobedience might be

1

-

justifiable; *a8 we have suggested this seems to imply that

3 the number of- serious injustices makes the society less

than nearly just. In determining whether any particular

Feoy *® :p‘?ﬂhEV‘:’w V‘h{..ﬂ [

vy

act of civil disobedience will be justified according to
Rawls' principlés, one must as a final considerétion ensure
-, that not many like acts will occur at the same time. Rawls
) suggests the adoétion of the rule that if many other acts

are likely, those who would carry them.out ought to make
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some a}rangement to regulate the leY;Z of disobedience.

-

This fails, however, to evade the problem of imperfect
kﬂbwledge exper;énced by the utilitarian. One must still
know when the rule is to apply, and this ¢an only be
ascertained if one knows wh?t-oxhers will be doing.

The ambiguity which'!aﬁains because’  of the difficaléy
of ascertaining pertinent facts ahput others is an améiguity

5

necessitated by ‘assesément of staﬁilLty. Both Rawls'
theory and utilitarianism ;equire such an asséssment. Such
ah assessment 18 requlpéd by the acknowledgement of thé_
1mpoft;nce of prh'Qtabilltxfan& Justice for the justifica-
tion of ©ivil disobediénce. We may say, then, fhat these
twe ‘thHeories try éo establish principles which are capable
of givihg a pretise answer to ;bébific moral problems but

which, in the case of civil disobedience, are limited in

épeif’applicatiqq by the difficulties facing individuals in

ascertaihing the relevant information in many case

factor means that, iq assessing civil disébeéience; indiv-
iduals are confronted with an important dimens{on of risk.

This agdin rai§es the issue o%-&?ethéf iustifiéé civil dis-
obedience is a pefhiéqion or a dugy: .Ihe-eléﬁén; of risk on

-

the one hand subporﬁ% the view that civil disobedience is a

permission in so,;ar as Ehlé does not place a burden on the

individual, of knowjng that he might be failing to fulfil a

duty tqfough'lack of information. On the other hand, the

-way 'in which risks militate against action gives weight to

*
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the argument that ciyil disobedience should turn out to be

3
a duty, for otherwise, individuals would not act against

injustice. Kant, by eliminating the possibility of ciwil
disobedience ever being justified, avéids this element of
risk only at the cost of the maintenance and promotion of
justice. '

The variety and complexity of human institutions and
affajrs means that moral actions such as civil disobedience
are set against a wiée'range of possible circumstances.
Utilitarianism has an inherent sprength in this regard
because of its breadth and flexibility. The advantage here
is that utilitarianism acknowledges from the beginning the
necessity and final importance of assessing good and‘harm.

Nevertheless, utilitarianism lacks the precision which Rawls

gains by carefully limiting and defining a narrow context.'

The ultimate choice of jtheories depends on the possibility
Joet .
as yet unexplored, of mbining flexibility with precision

while stifi\iifizyledging.the limitations of the individual

in information and courage.
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