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ABSTRACT

This thesisexamines the question of Canadian domestic, and international, rights
and obligations owed to individuals detained by Ships of theaROgnadian Navy in a
selection of contemporary naval operatioihe thesis discusses the underlying lawful
authority for these operations as well as the international law affecting the maritime
environment. Next the thesis reviews exegitorialexe nsi on of a St at eo:
and the rights and international and Canadian State obligations triggered when an
individual is detained together with issues arising from breaches of these rights and
obligations. Legal issues found in maritime operatiaresthen analyzed in contrast to
the robust legal discussion surrounding land operations involving detention of individuals
and attendant human ri ght 6 s-coocepiualigimgmaval The
operations in light of State border andrftier zone legal principles and concludes by

setting out general principles that can be applied to these, and other, naval operations.
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CHAPTER 1: INTRODUCTION

Canada has the longest coastline in the waalid is actively engaged in the
maritime enviroment? As one of the community of nat
Canada maintains the Royal C a ndafenteaand taNa v y
conduct foreign and domestic missions in the national interest. This spectrum of
missions extends toegloyments into international and even foreign State waters as part
of C a rantibautirs to United Natiorsanctioned actions, working with allies to
combat transnational crimdsand crests in missions involving international armed
conflict.

Througjput the spectrum of RCN operations
Ships may be required to stop other vessels, and potentially seize and detain individuals.
What then are the legal issues faced in this eventuality, and in particular what rights and
obligaions are triggered for Canada and the individuals involved? Are these rights and
obligations simply elements of Canadian domestic law arising fror@hiaeter* andset
out within Canadian statute and common law, or are they imposed by international law,

or both? Further, to what extent do domestic or international laws engage state

1 Hugh Kindred & Phillip Saunders, edslnternational Law: Chiefly as Interpreted and Applied in
Canada 7th ed. (Toronto: Emond Montgomery, 2006) at 921.

2R.R. Churchill & A.V. Lowdhe Law of the Sea&8d ed. (Machester: Manchester University Press,
1999) at 178 (Table 1, Leading EEZ Beneficiaries. Canada ranked ninth in the world for the size of
her EEZ in 1992), at 280 (Table 4, Catches of the twenty leading fishing States. Canadatisr20
average annual ctch in the 19935 period).

3 Robert J. Currielnternational and Transnational Criminal Law(Toronto: Irwin Law Inc., 2010) at

pv xEAOA EA AEOAO . AEl "TEOOAOB8O AAOGAOEDPOETT 1 £&
indirect suppression by international law through domestic penal law of criminal activities that have

actual or potential transAT OT AAOU A&EEAAOOG6 8

4 Canadian Charter of Rights and Freedoni®art | of theConstitution Act 1982, being Schedule B to
the Canada Actl982 (U.K.), 1982, c.1%j. O ECAart€d ( 8

[
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responsibility, individual liability of State agents, or both, with regarény failure to
safeguard the rights owed to detaineetooobserve obligations imposed on States
these situations?

These questions frame this thesis, set against the complex legal reality of the
maritime environment and within the context of a select number of contemporary
operations currently conducted by the RCN. Unlike the rest of the Viéisiplworld?
divided into Nations entitled to almost exclusive legal jurisdiction within their territorial
border s, the | egal seascape of the worl do
shores of every coastal State the domestic law of that Sfgteskio erode, moving from
the relatively narrow expanse of maximum coastal State jurisdiction within internal
waters to the Territorial Sea, through the Contiguous and Exclusive Economic Zones and
thenthe Continental Shelf all ending at the legally eoplex environment of the High
Seas oMare Liberum whereStates exerciskmited jurisdiction® Within the context of
contemporary RCN operations, such questions, involving the interplay of domestic law
and international human rights law, have not yetnbaddressed by Canadian courts and

jurists, unlike other jurisdictions, including the U.K. and Denrhafkhese questions are

5 Supranote 2 at 4, describing the evolution of international law through the lens of European State
relations and commonly attributed to the 1648 Treaty of Westphalia, which marked the end of 140
years of gclical, religiously fueled conflicts that had plagued Europe and paved the way for the
modern creation and acceptance of sovereign natieStates.

6 Ibid at 4-5 describing the evolution of the law of the sea based upon the concept\dére Liberumas
proposed by Hugo Grotius in a pamphlet published in 1609.

7$1 OC1 AO ' OEI -ZEEOAAD OAKORODAEOOAAI AT O AT A EOI-AT OEGEO
169. At 141142 he describes the HMS CUMBERLAND who on 12 November 2008 boarded a

suspected pirate vesel to discover Yemeni fishermen being held by the Somali pirates. Rather than

simply release the pirates they were transferred to Kenya for prosecution, raising questions of

international human rights not only in the approach, hailing, boarding and deteion actions by the

warship but also the subsequent transfer. The issue of transfer was also described in the 2008

incident involving the Danish warship ABSALON who was compelled to free suspected pirates

following unsuccessful efforts to prosecute themri Danish domestic courts.



also distinct from those raised during operations conducted during international armed
conflicts, which involves International khanitarian Law, largely codified in the 1949
Geneva Conventions and particularly Geneva Convention Il with regards to POWs,
Geneva Convention IV protecting civilians in time of Wand the Additional Protocols |
and Il (AP Il focusing on protectionsrfgictims in noninternational armed conflictsy.

This thesis will examine the various rights and obligations triggered upon the
detention of individuals in a selectioh contemporary operatiom®nducted by the RCN,
and their likely operational congeences. | will show that this particular issue imports
considerations not previously examined by Canadian courts andeasladiffers from
the approach that has been taken towards similar situations in the context of Canadian
land combat operations @w enforcement actions occurring within the territory of other
nations. As a result, a blended approach borrowing freosognized principles,
international tribunals and Canadian jurisprudence is suggested, which would provide
both a measure of certanfor Canadian naval commanders and sailors as agll
safeguardhe rights of detainees.

This examination will commence in Chapter é@mwith a description of those
contemporary RCN missions that will form the focus of this study. The missions

examined wi be limited to a select number which share a number of common themes.

8 Geneva Convention Relative to the Treatment of Prisoners of, \Wagust 12, 1949, 6 U.S.T. 3316,
X U5 8. 84 &a8ndva ganwentipnd d 8

9 Geneva Convention Relative to the Protection of Civilian Persons in Time gfAMgust12, 1949, 6
583848 o0o0pohGan&aCoBvéndch®/qpcyx | O

10 Protocol Additional to the Geneva Conventions of 12 August1949, and relating to the Protection of

Victims of International Armed Conflicts ¢ * OT A pwx xh p p ¢ Protbedl A&liicd8 8 o | O!
to the Geneva Conventions of 1949, and relating to the Protection of Victims ofiiNemational

Armed Conflictsp * OT A pwxxh ppqu 58.84838 ¢onmw j OO0 ))adoQs



First, they all involve missions outside of those involving international or- non
international armed conflict and thus governed by International Humanitariart*Law.
Second, the missis highlighted are all commonly engaged in by the RCN, although
they have received little judicial or academic scrutiny.

Chapter Two will briefly discuss the international law engaged by this
examination. This will begin with a general review of the sesirof international law
followed by the international law governing jurisdiction over the maritime environment.
Next | will canvas the international law specifically engaged by the contemporary
operations under review and in particular those laws ipartpa to detention of
individuals, followed by consideration of rights owed to detainees, and other obligations
imposed upon the detaining States. Lastly | will cover legal remedies available at
international law to aggrieved individuals and States wbbligations are breached.

Chapter Three will focus on the relevant Canadian legal landscape, first by
examining how international law and corresponding obligations are imported into
Canadian domestic law. Next | will review the legal authority that etipphe conduct
of maritime operations, as well as the Canaditwarter and its impact on this question
together with the domestic law permitting the detention of individuals in the first place. |
will then review Canadian federal legislation that counmgpact upon the question of
detainee rights, followed by a discussion of the potential liabilities, both civil and

criminal, that couldariseshould detainee rights not be adequately observed.

11| eslie GreenThe Contemporary Law of Armed Confl2td ed. (Manchester Univerdy Press, 2000)

at 30 where he outlines a series of national codes, and within the writings of acknowledged

international law authorities, as comprising the customary international law of armed conflict

i O, 71#6h Al O ETTx1 AO ENl OAO) AO&EQ8 A1l EOI AT EOAOEAIT



Chapter Four will provide a more detailed analysis, based tin@oprevious three
chapters, of applicable Canadian and International Human Rights Law as informed by the
naval operations contemplated within this thesisl will propose a way to view these
rights and obligations in the maritime environment by analogya St at e6s f r ont
Lastly, in Chapter Five will conclude by outlining a number of proposed approaches
applicable to contempary RCN operations, based @anadian and international law
and my foregoing analysis

Ultimately | hope to provideaf i x on the charto based o
together with a recommended fAcourse to ste
individuals without a proper loekut for their ridhits and the corresponding obligations
imposedon Canada and RCNepsonnel. | will also demonstrate that concerns for
maritime detainee rights dncorresponding obligations shoub& more fully examined
and recognized, at the same time illuminating the practisalies which shouldbe
considered. This proactive apprbassuggested n or der to avoid any
ef fldono Canadadés desire to participate in
detainee rights not be observed. It is hoped that the outcome of this work will assist in
guiding the RCN, and HMG hi p6s commanders and sailors

conducting these important maritime operations.

27T ET "Al1ET GCAOh 6EEAU OAAI AT AAEAT h O$AOAT OET 1T 1/ PAC
#EAI 1 AT CAO &£ O OEA ' AT AOGA #1711 O0AT OEITO AT A TOEAO %QE
citing Jakob Kellenberger, Official Statement of tHERC: Strengthening Legal Protection for Victims

of Armed Conflicts (21 September 2010).



CHAPTER 2: INTRODUCTION TO CONTEMPORARY NAVAL
OPERATIONS

Current operations of the RCN range across a wide spectrum, the most benign
i nvol vi nwi nigfd awgwi ssiat s t o foreign States and
Ships are alsactive in sailing in supportadt her gover nment al depar
assisting them to achieve their mandates. These missions are most commonly in support
of those @Ds who lead the migm, but RCN support missions f@GDs could be
conducted under distinct legal authority provided withinNlational Defence Adtself.*?
Within the context of contemporary operatiphswever, RCN Ships are most commonly
deployed onnternational operations, normally in support of and under the authority of
United Nations Security Council Red ut i ons (AUNSCROS) or 0
multilateral agreements, as a part of international coaliibns.

This chapter examines a numbedr specific contemporary missionshort of
armed conflict, together with tlreunderlying legal authorities This review will begin
with missions in support of OGDs, and conducted under a variety of domestic legal
authorities. Next | will examine contemmaoy countemarcotics operations, which draw
their legal authority from both domestic and international law, followed by an outline of

counterpiracy operations, which again find their basis in both Canadian and international

law. Lastly, | will describethose elements common to all three of these types of

13 National Defence A(R.S.C., 1985, c-B) at Art. 273.6(2), Assistance to Law Enforcement Agencies
is one such example.

14 Chris MadsenMilitary Law and Operatiors, looseleaf (consulted on 24 July 2013), (Toronto:
Thomson Reuters Canada Ltd., 2013) vol 1, ch 5 at-13 discussing sovereignty missions, 1-34
continental defence, 1617 evacuation of nationals, 1718 humanitarian relief, 18-20Peace keeping,
and 20-29 military intervention operations potentially involving the Laws of Armed Conflict.



maritime operations, a categorization which will be subsequently used in the analysis of
international and domestic human rights and obligations engaged. While these missions
are not at the core of tktRCNG6s mandate to defend Canada
they do form the bulk of operations conducted by the RCN in the current era, and both by
their prevalence and the importance of the human rights issues engaged, demand that

such an analysis be conded.

2.1 Support to Other Government Departments

Through theCanada FirstDefence Strategthe Canadian Government hgisen
t he Canadian Armed Forces (ACAFO), includi
Canada and North America, and contributingriteiinational peace and securitywvith
the additional requirement to support OGDs exercising leadership responsibilities within
their own spheres? This provision of assistance to OGDs normally involves military
elements taking a support role by proviglimanpower, equipment and expertise, but
acting under the overall leadersfiimnd statutory authority of the lead OGD® These
RCN ships are acting largely pursuant to domestic statutory authorities, and it is in this
capacity that they can expect torest frequently employed. Such operations see RCN
ships used as fAtaxiso for OGDs to enabl e
Canadian internal waters and territorial zones, over extended distances and for extended

periods, or possibly providinthe OGDs with the support of military technology and

15 Canada FirstDefence Strategy (Online: http://www.forces.gc.ca/site/priffirst -
premier/Junel8_0910_ CFDS_english_lengs.pdf). The Canada First Defence Strategy is a
government issued platform outlining the modernization of the CAF and sets out a strategy based on
future requirements, risks and threats facing Canada.

16 |bid, at p. 7.



expertise not otherwise available On rare occasions the RCN could be tasked to act as
the lead agency in such a requ&dtyt this is a relatively infrequent possibility for the
RCN. 1 will thereforebegin by discussing contemporary operations in direct support of
OGDs, followed by an overview of possible domestic operations involving the RCN as
the lead agency.

2.1.1 Support to Domestic Criminal Law Enforcement Constitutional authority for
Canadiarcriminal law flows from subsection 91(27) of tBenstitution Act, 1867 as a
responsibility reserved for the federal government, and has been legislated primarily
within the Criminal Code®® While enforcement of Canadian criminal law is to a large
extentconstitutionally assigned to provincial jurisdictiéhthe Royal Canadian Mounted
Pol i ce @maRaibtieral ddepartment is authorized to enforce Canadian federal
laws and, where an arrangement to provide these services exist, provinciaf laws.

Enfore me n t of Canadads criminal l aw s norr

17 Supranote 14 vol 1, ch 5 at 2.
18 Supranote 13.
19 Supranote 21 at s.91(27).

20 Criminal CodeR.S.C., 1985,¢c-46. While not exhaustive, additional criminal offences are also set
out within the Controlled Drugs and Substances A¢6.C. 1996, c. 19), tHasheries AGtR.S.C., 1985, c.
F-14, theOceans AcS.C. 1996, c. 31) and th@rimes Against Humanity and War Crimes A¢$.C.
2000, c. 24).

21 Constitution Act 1867 (U.K.), 30 & 31 Victoria, c.3t 8.92(14).

22 Royal Canadian Mounted Police AR.S.C., 1985, c-F0) at art. 3 and 4.

23 |bid at art 18 and 20.

24 Supranote 20 (Criminal Cod¢s.6.2, providing that no person shall be convicted of an offeac

Ai i1 EOOAA O OOOEAA #Al Alkelpetation AcE EC. £985, Q2EDOHIPAA ET  OF
xEEAE OOAOAO OwOAOU AT AAOI AT O ApDPI EAO O OEA xETITA
expressed in the enactment"”.



l egislatively defined to incl udeAddtianalad a6 s

powers of arrest and seizure exist in the contiguous zone but are specific to customs,
fiscal, immigration or sanitary law where the offence occurred in or is reasonably

believed will occur in Canad&. As well, prescriptive and enforcement jurisdictional

authority over some <cri minal acts 1is prov

Ecmomi ¢ Zone (AEEZ®) and continentald shel

Despite this, law enforcement operations have been conducted beyond this limit and on

the high sea® and could conceivably involve the domestic prosecution of pffates

25 |bid (Interpretation Act) s.35 referring to Oceans Act supraote 20 at art. 4-7 where the territorial
sea is defined as the waters off Canada measured from the low water line or baseline, as will be
further described in this paper.

26 Supranote 20 (Oceans Agtart 11-12, thus providing preventative criminal law enforcement
powers throughout the contiguous zone, which extends from the territorial sea out to a distance of
24 miles.

27 1pid (Criminal Codég at art 477.1 extending criminal jurisdiction over offences committed within
and in relation to the Canadian EEZ by a Canadian citizen or permanent resident; above and in
relation to the Canadian continental shelf; on board or via a Canadian flagged vesseltside Canada
and in relation to hot pursuit; or outside the territory of any State by a Canadian citizen. Criminal
jurisdiction is extended for offences on or under a marine installation attached/anchored on the
continental shelf at art 477.1(b) and tle Oceans Agibid, art 20.

28 Once such operation, OP CHABANEL, occurred in April and May of 2006 and saw HMCS
FREDERICTON support an RCMP countinug operation to O A &deu@s on the high seas off the coast
of Africa. FREDERICTON then shadowed the tratiisg ship to Canada for protection of the RCMP
involved. As a federal law enforcement task, such a request could have been made pursuastja
note 13 s.273.6(2) as in the national interest and the matterauld not be effectively dealt with except
with the assistance of the CAF. The RCMP remained the lead agency in this law enforcement
operation, and as such retained primary responsibility for the lawfulness of the seizure and detention
of the suspected smgglers, drugs and the vessel involved. See Darlene BlakeRgyal Canadian
Navy Operations & Exercises, Domestic Operations: Successful cowtterg operation nets
prestigious award (29 October 2007) (Online: http://www.navy.forces.gc.ca/cms/4/4-
a_engasp?id=632). Additional jurisdiction is provided with relation to offences committed beyond
Canada but onboard a Canadian ship [477.1(c)], in the course of hot pursuit [477.2], and committed
outside any State by a Canadian [477.1(e)],

1

29 Supranote 20 (Criminal Codgats.74x v h DOl EEAEOET ¢ PEOAAU AAZEET AA AO
T AGET 1 Oh EO PEOAAUG AT i 1T EOCOAA EIT 10 100 1T &£ #AT AAA A

relation to a Canadian ship. Given thdefinition of piracy found within UNCLOSas a codification of
customary international law, it is likely that this is thedefinition referentially adopted into the
Canadian prohibition.



Caradian exercise of universal jurisdiction, as will be described later. Throughout many
of these legislated authorities additional requirements also exist, suchragquhiement
fortheAtt orney Gener al of Canadads <cotmBent w
proceedings® Theseadditional requirements afdeeyond the scope of this papbutdo
underscore the complicated nature of enforcing Canadian domestic law outside of
Canadads territorial i mi ts.

The CAF do not have a law enforcement mandate, butrdoar of domestic legal
authorities do permit the CAF to provide support to Canadian law enforcement efforts.
Under theEmergencies Adtt he Governor in Council has t
person or a <c¢lass of p e r semargencies, whiclt dowdd e v en
include | aw enforcement activiti &atonalnd t he
Defence Act i N D*Aalsd provides a number of mechanisms for CAF law enforcement
assistance, including at PawerVdV] w@wkhthngewy
Chief of Defence Staff to call out such part of the CAF as necessary at the request of a

provincial Attorney General to deal with riots or disturbances of the peace beyond the

30 |bid (Criminal Codg at s. 477.1 where offences are alleged withithe EEZ, against marine
installations attached or anchored to the continental shelf, onboard or by means of a Canadian
registered ship, with regards to hot pursuit or outside of any State territory by a Canadian citizen. S.
477.2 describes the need foconsent of the Attorney General within eight days after proceedings are
commenced.

31 Emergencies A¢tR.S.C. 1985, c. 22. Public welfare emergencies (of a natural disaster nature) are
defined and authority to provide direction are found at part I; publicorder emergencies (involving
threats to national security) are found at part Il; international emergencies (involving Canada and
one or more other countries, involving force or threat of force amounting to a national emergency)
are found at part 1ll; waremergency (war or armed conflict involving Canada or an allied nation) is
found at part IV.

32 Supranote 13.
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capability of civil authorities to adequately addr&s Assistance to law enforcement is

further authorized by thBIDA* and provided for in a number of additional instruments
including orders in coundland memor anda of u’fiidiestascesandi ng
where requested support is done on a regulamtinfrequent, basi¥’

2.1.2 Support to the Department of Fisheries Canada supports a robust fishing

industry, making use of the right to exclusively regulate this living resource out to a limit

set under international and domestic law, which will beremfully discussed in
subsequent chapters. Canada is also a member of a number of regional fisheries
management organi zat i oropgeraie Rmahegng the hegeag ani z e

fishery for certai i Manmikgsvatchover theselfisHeiies ed ar

Blhidh AO DAOO 6) 8 4EA #$3 OOEAI 16 AAIl 100 OOAE DPAO
consultation of the attorney general and direction from the Minister of National Defence, based upon

the provincial assessment for which no authority is provided to dispute. Examples of use include the

FLQ crisis in 1970 and Oka crisis in 1990s(ipranote 14 at vol 1, ch 5 at 1%z 12).

34 |bid at 5.273.6(2) for assistance to law enforcement when in the national interest and beyond civil
means to control. Canadian Forces Armed Assistance Directions, P.C. 1623.

35 P.C. 1996833, Canadian Forces Assistance to Provincial Police Forces Direcfihmse 4, 1996) for
military assistance to provincial and territorial law enforcement, and P.C. 199824 Canadian Forces
Armed Assistance Direction(80 March 1993) for military assistance to the RCMP where required in
the national interest and follows a graduated scale of support ranging from the loan of personnel and
/ or non-operational equipment to supporting through operational equipment and personnel where

a disturbance of the peace is beyond civilian capacity to address.

s AEAT AR 1 AT ET EOOOAOEOA / OA AoMemdrdnda offUEderdtdn@iigOA O | O$ ! /
(MoU), for exampleMemorandum of Understanding between the Canadian Forces and Royal Canadian
Mounted Police @Gncerning Drug Law Enforcemer{lanuary 20, 2005).

37Supranote14AO OI 1 ph AE uv P8 us8 -5 OAO 166 OEA OOAOI C
provides support outside its normal range of activities, includig such things as an allocated number

of days for the use of military platforms such as warships and aircraft, the rates and ceilings for

OAAT OAOAAT A AT 0O6Oh AT A DPOAAAAAT AA ET 1 PAOAOGEIT T AT 14

38 United Nations Convention on the Law of the S&8 Decemier 1982, 1883 U.N.T.S. 397 [hereinafter
UNCLOS] at art. 117 and 118, and thénited Nations Agreement for the Implementation of the

Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the
Conservation and Managment of Straddling Fish Stocks and Highly Migratory Fish Sto&4&ILM

1542 (1995); 2167 UNTS 88 (UN Fish Stocks Agreemerat) art 8-13 set out the basis for RFMOs, and
requires States to take measures or cooperate with others in conservation of high sdaving

resources. RFMOs to which Canada is a member include the Northwest Atlantic Fisheries

11



areas is the responsibility of tfandBepartr
frequently accomplished in partnership with elements of the CAF and in particular the
RCN*® Ongoing operations such as Op DRIFTNEEee the close oflaboration

bet ween the DFO and RCN to combat ®illega
fishing, and create the possibility that during any such operation a person may be
det ai ned wiEEAD iAcstionCtakanauddardhgese authorities are pegthitinder

both domestic and international I&and normally will be limited to boarding and
inspection of ship documents, with more restrictive detentions taken in only the most

serious cases. Such patrols are normally conducted with Canadian fishadess off

Organization (NAFO), the IntetAmerican Tropical Tuna Commission (IATTC), the International
Commission for the Conservation of Atlantic Tunas (ICCAT), the Nowtlantic Salmon Conservation
Organization (NASCO), the North Pacific Anadromous Fish Commission (NPAFC) and the Western
and Central Pacific Fisheries Commission (WCPFC).

39 Department of Fisheries and Oceans A®R.S.C., 1985, ¢I5) art. 4 andSupranote 20 (Oceans Agt
at art. 40.

40 Memorandum of Understanding between the Department of Fisheries and Oceans and the Canadian
Forces Respecting Surface Ship Patrols and Aerial Fisheries Surveilldayel3, 194).

41 Op DRIFTNET is the Canadian contribution as a member of the North Pacific Anadromous Fish
Commission, the Western and Central Pacific Fisheries Commission and the North Pacific Coast
Guard Forum, and involves RCAF aircraft patrolling for illegal tiéng activities using driftnets
prohibited under the UN global moratorium on high seas driftnet use. (Online: http://www.dfe
mpo.gc.ca/media/npresscommunique/2010/hqg -ac53-eng.htm).

278 %BAAOT T h O4EA ET OAOT AGEIT 1 Al dbrreddlated fighing A@GET 1T T 1 EI
legal contextofanoll ACAT 1 U AET AET C ET O000I AT 06 j¢mmpQ po ) *-;

43 Canadian domestic jurisdiction to prosecute offences within the EEZ is provided at supra n&e

(Criminal Cod¢ s. 477.1(1) over every person committing an act or omission that if committed in

Canada would be contrary to a federal law, in relation to exploring or exploiting, conserving or

managing the natural resources, whether living or no#living. Aswell, various instruments permitted

under RFMO agreements (sesupranote 38) such as theNAFO Conservation and Enforcement

Measures NAFO FC Doc. 13/1 Serial No. N6131 provide for inspection and limited enfemtent

AAOCET T Oh T1TOIATTU AAEEAOAA OEOI OGCE OEA EEOEEIT ¢ OAOC
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embarked, who exercise DFO jurisdiction to conduct the required boarding, seanth and
required seizure for violation§?

One such example of this synergistic RCN support to a DFO operation was
Operation OCEAN VIGILANCE, conducted from 19958.997.*° This operation saw up
to five RCN ships teep a r t i n what became known as th
Canada and the European Uniower alleged ovefishing of the turbot species by
Spanish fishing ship®. The operation culminated in the much pigited boarding and
seizure of the nESBAfBHING tfrawlar allegedynengaded id BE p
fishing” wi t hin the Northwest Atlantic Fisheri
Area®® Although no RCN Ships were directly involved in any boardimgseizure

activity on that occasion, the possibility existed that such action could have beef? taken.

“3AA £ 0 AgAi bl A . ACGETT AT $AEAT AR AT A OEA #Al AAEAI
OOAT T AO OI T A POT OEAET ¢ #& OO0ORFONNE htpimwEEEEAOEAO DPAOC
coic.forces.gc.ca/fsev/2012/05/20120516 -eng.asp). Boarding and evidence gathering are provided

for at international law in supranote 38 (UN Fish Stocks Agreement) art 2P2.

45 Operations & Exercises, Background Summaries: Summary: Operation OCEAN VIGILANCE {1995
1997) (Online: http://www.navy.forces.gc.ca/cms/4/4 -a_eng.asp?id=508).

46 |bid.
47 Pereira v. Canada (Attorney Generl) ¢ mmu &# p ®Pergra\i. @ahadd Q ragdils O

48 Convention on Future Multilateral Cooperation in the Northwest Atlantic Fisheri#$35 UNTS 369;
34 ILM 1452 (1995).

49 In Fisheries Jurisdiction (Spain v. Canadap98 I.C.J. 432 (Dec. 4) Canada was taken to the
International Court of Justce (ICJ) by Spain over this matter for seriousfringement of a right
deriving from its sovereign status, namely exclusive jurisdiction over vessels flying its flag on the
high seas (para 10), while Canada raised the issue of fishing, conservation and agement of
fisheries resources within the NAFO Regulatory Area and denied the ICJ had no jurisdiction over the
matter (para 12). In a majority decision the ICJ held it was without jurisdiction to hear the matter
(para 88). Within Canadian jurisprudenceallegations of Charterrights violations were made inJose
Pereira E Hijos, S.A. v. Canada (Attorney Genef#&96 CanLll 4098 (FC), [1997] 2 FC 84cluding
s.10(b) the right to counsel without delay and s.15 equality. All claims f@harterbreaches wee
subsequently dropped or ruled against (se®ereira v. Canada (Attorney GeneraB005 FC 1011
(CanLll) andCanada (Procureur général) v. Hijp2007 FCA 20 (CanLlIl))however the court left open
for another day the possibility that suchCharterrights breaches could be successfully found in
similar circumstances.
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2.1.3 The RCN as Lead Agency in Domestic Operation8 number of provisions are
found within theNDA™ authorizing elements of the CAF to assume leapoarsibility

for domestic roles in support of and at the request of Canadian civilian authorities.
These CAF domestic deployments arise where civilian authorities deem a situation
beyond the capability of OGDs to adequately deal with, as was the dhgseGka crisis

of 1990°° To date there has been no instance of HMC Ships called out in such
circumstances and therefore this issue will not be further explored.

2.1.4 Conclusion: CAF Support Operations to OGDs From the foregoing
descriptions of tymal RCN operations in support of OGDs, a number of conclusions can
be drawn. The lead OGD, whether DFO in the case of fisheries patrols or RCMP for
Canadian criminal law enforcement support, will assume primary responsibility for
detainees and observarafeany detainee rights. In the rare case the CAF has been called

out in a lead role domestically, the CAF will retain these responsibilities in conducting

soSupranote13A0 08¢ j ¢CQj EEQ AAZEINOARANTS O £ AGOA AOE T/ BEE A RO ¢
Canadian Forceg 012 Q/ 6 Ar@ é@nt anR8Nuvpasship is)chlled out to provide assistance

under one of these authorities, and if necessitated by the nature of the duties being performed,

i ATl AAOO 1T &£# OGEA #1 & 1 AU Al OI AR AAOGECT AOGAA OPAAAA 1 4
detain persons under this authority. In such situations, and depending upon the authority used and

location / circumstances of the detention, deployed elements of the RCN might face both domestic

and international legal considerations regarding detainees.

51 |bid at s.273.6 regarding Public Service, and Part VI Aid of the Civil Power. Armed assistance to
Canadian law enforcement is also permitted under th€anadian Forces Armed Assistance Directions
P.C. 1993624 and theCanadian Forces Assistance to Riacial Police Force Directiond.C. 199@833;
Canadian Forces Assistance to Federal Penitentigrle€. 1975.31; while arguably theEmergencies
Act, R.S.C. 1985, c. 22{4upp.) provides authority for the Governor in Council to order CAF
involvement in matters of a Public Welfare Emergency at Part |, and a Public Order Emergency at
Part I, and an International Emergency at Part Ill.

208 7EEOT AU , AREAT AAOAOh O#AOOUET ¢ OEA " OOAAT 1 &£ 0R&
OEA / EA # OBf®HAtanpand Stratedi®Stuldlies, Vol. 10 Issue 2 (Winter 2008) (Online:
jmss.synergiesprairies.ca/jmss/index.php/jmss/article/download/89/99). Another well known

instance of the CAF assuming control as the lead agency occurred during the Quebec FLs af

1970, however that instance involved the invocation of the War Measures Agsee3 AAT - A1 11T AUh O
O- AOA 20001 A T £ , AAOAOSYd #AT AAEAT 300A0AcU AT A OEA
Military Journal pp. 71-84 (Online: http://www.journal.dnd .ca/vol/no2/doc/71 -84-eng.pdf).
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whatever mission was assigned. Rights and obligatwhge conducting these
operations andowed to detainees may encompass rights under Garter® and
therefore CAF personnel engaged in such missions must be educated and trained to act in
a manner respectful of this possibilitlso, it must be recognized that while the RCN

may not be primarily rgmnsible for oberving and enforcing detainegghts in all
domestic operationd;IMC Ships and crews would remain generally responsible under
Canadian domestic law for observing human rights obligations in their treatment of those

detained.

2.2 Contamporary Counter-Narcotics Operationsi OP CARIBBE

Ships of the RCN, together with RCAF aircraft, have for over seven years
supported Operation CARI BBE, Canadabés <cont
Western Hemisphere courvearcotics Operation MARLLO.” Op CARI BBE i s
joint interagency and multinational collaborative effort among Western Hemisphere and
European nations to counter illicit drigr af f i cki ng i n °t Mogeth€rar i bbe
with maritime forces from France, the Netherlands, $paid the U.K., Canadian naval
and air forces work with US Navy (AUSNO) ¢

the flow of illicit drugs being transported by sea in the eastern Pacific Ocean and

53 Supranote 4.

54 Online: United States Southern Command, Operation Martillo www.southcom.mil/newsroom
/Pages/Operation -Martillo.aspx, visited 2 Aug 2012.

55 CF deploys RCN shipon Op CARIBBE to support joint interagency multinational counter
trafficking operation, National Defence and the Canadian Forces (24 April 2012, last modified 28
January 2013) (Online: http://www.cjoc-coic.forces.gc.ca/fsev/2012/04/20120424 -eng.asp).

15



Caribbean basiff. Previously operating in a purely supporto | e , RCN ships
board or search vessels of interest, and they [were] not mandated to detain or arrest
anyone or seize any drugs. They provide[d] direct support to the United States Coast

G u a r’dTais support role has evolved however, with teeldyment onboard HMCS
TORONTO in Febrwuary 2011 of a USCG Law Enf
direct support of Op CARIBBE2 RCN Ships continue to sail in suppoof Op

CARIBBE, and the legabasis for these deployments will be discussed further in

subsequent chapters.
2.3 Contemporary CounterPiracy Operations

Piracy enjoys a special place within international lavthasstarting point of the
universal jurisdiction principle, being one of the first crimes proscribed by international
law to permitthe extrat er r i t or i al enfor cemeh®Occuoiig a St a
wherever seafarers were to be foGhdhe phenomenon of piracy enjoys a long and

varied history and State efforts to deal with this threat included the formation of the

ss, AOl EA #OAECh O/ b #!2)""%o6h 4EA -ADP1 A ,AAE OI1 p1th
http://www.forces.gc.ca/site/commun/ml -fe/article -eng.asp?id=6685).

57 1bid.

58 Backgrounder The CanaddJnited States Militaryzto-Military Relationship, BG12.005 (24 January,
2012) (Online: http://lwww.forces.gc.ca/site/news -nouvelles/news-nouvelles-eng.asp?id=4073).

59 Robin Geiss and Anna Petrigiracy and armed robbery at sea: The legal framework for counter
piracy operations in Somalia and the Gulf of Adgxford; Oxford Uhiversity Press, 2011) at 72.

60 Douglas Johnston, et alThe Historical Foundations of World Order: The Tower and the Arena
(Netherlands: Martinus Nijhoff, 2007)at 366-368. Many cultures including the Vikings, ancient
Chinese, Japanese and North Africamave been noted for their prowess at piracy, while history
records Julius Caesar having been captured and released by pirates, later to return and seek
vengeance on his former captors.
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United StatesCoast Guard® Pirate activities span from hostage taking to murder,
plundering of cargos and the interference with navigdfiamd are described by some as
the worldés fir s®in that it tsercrime twhibitedavithin State me 0
domestic &w but for which universal enforcement jurisdiction exists. Piracy has
continued to present times and has recently become the topic of international concern,
action and cooperatidH.

After the fall of Siad Barrebdoscyrati ona
emerged in the public eye as a threat to international shidf@ingd t he Canadi an
first contemporary involvement in courdgiracy operations occurred in 1985. The

piracy threat grew such that following the Somali pirate attack on thelFyauhtLe

6. 08 #8 (AOAOT h 041 " OAAE 5b Ofeloast &ldid Oréceddidgs ®WE OAOA 06
69, No. 1 at 611. Following the end of the Revolutionary War and dissolution of the US Navy, the US

#1 1T COAOO APDPOI OAA AOOAAT EOCEI AT O T £ O#0001T1 0O (1 OOA
Coast Guard. Their missionwa®i AA OOAT OET A1 O 1 £ OEA 1 Ax0d xEOEEI

2x ATA $AT OITh *8 21 AAER *TET $AI AUR O)1 601 ABADI OU
Armed Robbery atSe®2 AOT 1 OOET 1 O p Y (2008) 4D M@@29Q pPup 6

63 Supranote 60 at 368.

64 United Nations General AssemblReport on the work of the United Nations Opended Informal
Consultative Process on Oceans and the Law of theA®82/174, (08 -44003 25 July 2008). A wide
variety of measures wee called upon for action by the international community, including
cooperative suppression, information sharing, apprehension and domestic prosecution efforts.

s#8 11 AOOEh O#1 1 AAGEI ¢ - AOEOEI A OEOAAUS6hHh #1 OT AET 11
http://www.cfr.org/france/combating -maritime-D EOAAUT Dp Yo x ¢ 48 3AA , OAAO " Al
International Law of Piracy Sui Generis: How the Dual Nature of Maritime Piracy Law Enables Piracy

O &1 1T O0EOEG6h jemppq cw " AOTpdnteddut thatpirapylisdéti , 8 ocww AC
Al 1T £ZET AA O1 311 Al EAh AO Oi AOCEOEI A PEOAAU EO A Cl1TAA
x] Ol Ah OOAE AO 31 OOE %wAOO ' OEAh OEA &AO wAOOh AT A C

66 On 5 April, 1995HMCS FREDERICTON responded to the distresdls of the sailing yacht Longo

Barda while participating in OP PROMENADE, a Canadian Trade mission to the Middle East. Longo
Barda was under attack by pirates operating off the coast of Africa, and the FREDERICTON, as well as
the commercial vessel Merskntwerp, together thwarted the piracy attempt. (Online:

http://www.cmp -cpm.forces.gc.ca/dhhdhp/od -bdo/di -ri-eng.asp?IntlOpld=200&CdnOpld=240, last
visited 28 Mar 2013).
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Ponantin 20087 a coalition of navies deployed to the Gulf of Aden to suppress the
piracy threaf® This action has seen some success, @gpiit 2009 when the American
flagged Maersk Alabamawvas attacked and seized by four pirates while ttagsthe
Gulf of Aden®® Following attempts at negotiations, and fearing for the safety of an
American captive being held by the pirates, U.S. Navy SEALs shot and killed three of the
pirates’® while a fourth was captured and subsequently prosecuted i8.adurt. Such
prosecutions by western States remain rare howéverderscoring a greater need to
understand the legal dynamics involved.

The fact that Somalia proved unable to adequately dealawithof piracystaged
from its territory? first emerge in 1991 but only much later aross an issue for the
international communitypropellinga novel international response. Canada, along with

many other countries, deployed naval forces in 2008 to the waters off Somalia at the

7$8 ' OFE &l UIAROAAQK 1,000 £ OAAT AT O AT A (1)®41A469at2 ECEOOOG
146. Following this, France called upon the UN for a countpiracy mandate to address the issue A

0AT 1T OOEATh O, o! ££ZAEOA AO 01T AT O AO 1A OATI OOAAD AA
112 Revue Générale de Droit Internénal Public 661, 662.

68 Supranote 65. CTF151 is an international counterpiracy task force operating under the

Combined Maritime Forces and in accordance with S.C. Res 1816, U.N. Doc. S/IRES/1816 (June 2,

2008), S.C. Res 1846, U.N. Doc. S/IRES/1846 (Dec. 2, 2008); S.C. Res 1851, U.N. Doc. S/RES/1851 (Dec

poh cmnyq AEOARAAOGEI C AAOGEIT OF AAAOAOO AAOGO i &£ OPEOA
Somalia, and S.C. Res 1897, U.N. Doc.S/RES/1897 (No\2(1Y), S.C. Res 1950, U.N.

Doc.S/RES/1950 (Nov. 23, 2010), S.C. Res 2036, U.N. Doc.S/RES/2036 (Feb. 22, 20h2) CTFL51

mission is to disrupt piracy and armed robbery at sea in cooperation with regional and other

partners (Online: http://combinedmariti meforces.com/ctf-151-counter-piracy/).

69 Erin Durkin, Captain Richard Phillips Heard Shots and Ducked When Rescued from Rii2adly
News Staff Writer, NY Daily News (27 April 2009) (Online: http://www.nydailynews.com
/news/world/captain -richard-phillip s-heard-shots-ducked-rescuedpirates-article-1.363368).

70 1bid.

nO0. AOU |1 600 OOEIT OAAOAE AT A OAI AAOGAS 311 AT E DPEOAORA
www.chc.ca/news/politics/story/2012/01/24/pol  -cp-pirates-prisoners.html).

2- AOET 3EI OAh ODOAAI BEQAZOAOAT AABEA #EAR0BI CA O1 )1
vt 6A8 *8 ) tu&bnx m88 wulA EA R AGEWOEOEAG xi 01T A 11 OA AAAO
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request of and under thetharity of the UN Security Counciff The RCN has operated
alternately with Combined Task Force 150 (CTF 150), a coalition of naval forces
responsible for maritime interdiction operations associated with Operation Enduring
Freedom in Afghanistan, and CTh1, charged in 2009 with an exclusively counter

piracy mandaté? UN Security Council authorization to conduct and continue these
operations has since maintained and expanded the initial grant of authpgtynitting

third party States and internatiormlr gani zati ons (Al O0s) , i ncl

to take proactive measures within Somali territory to combat piracy in this région.

2.4 Stages in Maritime Operations

Regardless of the RCN mission contemplated, the specific point at which rights

andobligations under domestic or international legal protections arise is largely context

73 Supranote 68. Counterpiracy UNSCRsdgan with UNSCR 1816, then UNSCR 1846 and UNSCR

pyup xEEAE AEOAAOAA AAOGEIT O AAAOAOO AAOGO 1 £ OPEOA
311 Al EA8 5.3#20 pypoh pywte AT A pyuvp DOI OEAAA 5. #E
i AAT O8 d&-piradk,ifir€twithin Somali territorial seas at UNSCRs 1816 and 1846, but with

further authorization to conduct operations ashore in Somalia at UNSCR 1851. UNSCR 1838 was

concerned with actions on the high seas.

74 Combined Maritime Forces (Online: Hp://combinedmaritimeforces.com/ctf -151-counter-
piracy/; last visited 02/04/2013).

75 Supranote 68 (UNSCR 1816)Authority was first granted at UNSCR 1816 for a period of six
months, allowing States cooperatig with the Somali Transnational Federal Government to enter
Somali waters to repress piracy and armed robbery at sea, requiring only that participating States act
in a manner consistent with similar actions permitted on the high seas and consistent with
international law (para 7). The follow-on resolution, UNSCR 1846, further extended this
authorization for 12 months, and at UNSCR 1851 this authority was expanded to allow for labdsed
counter-piracy and armed robbery actions to supplement measures beirtgken at sea (Detainee
issues related to the authorized lanebased counterpiracy operations are beyond the scope of this
paper, and will not be further explored). Resolutions UNSCR 1897, 1950 and most recently 2036
were subsequently authorized, reaffirmirg UNSCR 1950 and its implicit extending of authority,
providing for subsequent 12 month extensions of the authorizations previously granted at UNSCR
1846.

%lbidh AOOET OEUET ¢ O3 O0AO0OAOKh OACEIT AT AT A ET OAOT AGEIT T A
suppression of the prohibited acts.
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and situation driven. While all maritime operations examined here involvegssag
andcrewed vessels, the actions that may be taken by Canadian warships véyy Vide
positioned along a slidingcale of possible actions, at one end would be the simple
hailing of vessels (either by radio, signal light / flags or simply shouted over the side),
while at the opposite extreme of the scale would lay the act of pHysaetaining
individuals onboard the RCN Ship. This section will describe the various stages of

maritime operations that will be the subject of the subsequent analysis, divided between

hailing vessel s, Astoppi ng, b aencedaf thg and
prohibited conduct (6boardingdo) o, and the
evidence indicating prohibited conduct i N

seizure of the ve€¥ Jhestecanceptualaivigioosiihensuetierz ur e 6)
be divided between the situation of seizure involving the detained sailors retained
onboard their own vessel, and the situation whereby detained sailors are brought onboard

the RCN Ship.

2.4.1 Right of Approach - Hailing and Information Gathering The hailing and
guestioning of a 6édvessel of interestd is n
also involve the use of flashidight (6 Mor s e ¢ o d e 6 )loudhdilér.aguchh oi st s
exchanges are routinely conducted between stipseasons of safety and collision
avoidance in accor danc g®inwidérto gainfinformétBruohe s o f
the vessel 6s course and speed, maneuvering

safe passing of the vessels concerned. s@standard navigational exchanges are not

77 D. Guifoyle Shipping Interdiction and the Law of the SeéCambridge University Press, 2009) at 9.

78 Convention on thénternational Regulations for Preventing Collisions at Se®72 (COLREGS) 20
October 1972, 10® U.N.T.S. 16.
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part of this analysis. International law also recognihesvever the right of warships

and other authorized State vessels and aircraft to approach any vessel sailing in
international waters for the purpose @fifying its nationality’” Additional information
gathered may also include the ve&sehargo, port of departure and destination, and crew
manifest’ Ultimately the approach and hail may involve the warship directing the target
vessel to take specificcaons; butthroughout this approach and hailing process no
physical contact is made between the warship and the target vessel.

2.4.2 Visit and Search The next action that a warship could take along the spectrum
would involve the insertion of aNavalBoal i ng Team ( ANBTtwgssebonboar
for a visit and searclglways requiring domestic authority but if taking place beyond the
war s hi pdssbly alsoaesuiringnternational legal authority. Where theboarded
vessel is Canadian flagged tbes no requirement for international authority, but the visit
and search of foreign flagged vessels will normally require further international
authorization which could take the form of prior flag State authorization pursuant to bi
or multi- lateral ageement, or UN Security Council resolutidfis.Consent in such

circumstances may al so be serhowevedtbtedRCHY t he

79 J. Ashley Roach and Robert W. Smittxcessive Maritime Clain{8 ed., Koninklijke Brill NV,
Leiden, The Netherlands (2012) at 565, citing UNCLOS art. 110 (2) which describes that a warship

may send a boat for the purposes of verifyinQ EA OEEDS O Al AC OOAOOO AU OAOEA
80 |pid at 564-565.

81 As previously discussed, ships of the RCN require domestic authority to act regardless of
international legal authorities.

82 Supranote 79 at 566.
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considersa ma st e r 0 beinsufficient dasis by itself and thus consent from the
v e s soerertflag State or some other international legal autharisystill required

A general grant of international authority to conduct a visit and search is also
found under UNCLOS itself, in cases where a reasonable basis exists to believe the target
vessel shas the same nationality as the boarding warship, or where it is believed the
vessel is engaged in piracy, the slave trade or unauthorized broad&hstihgse last
categories of vessels are considered to be Stateless vessels, or those not legitimately
registered in any one State, and thus they do not enjoy the protection of any flag State and
are fisubject to t h& Stawless gesselcaso inciudedhbse that| St
have been denied the r i®ahdtin the@assf the Unitedn d e r

States, vessels suspected to be engaged in drug traffféking.

83 |bid. Consent can be provided on a case by case basis, or through the use of international

ACOAAT AT OO0 PONAOPAEIVAAEI A1 OBPAAO ET OEA AOGAT O OOAOAA
discussed in2.2 Contenporary Counter-Narcotics Operationsz OP CARIBBE UNSCRs invoking the

AOOET OEOU AO #EAPOAO 6)) AT A AOOEI OEUET ¢ OAlI 1T 1 AAAC
exercise of the previously discussed principadlex Specialis derogate legi generah,that the

applicable UNSCR is seen as authority to pierce the immunity normally enjoyed by flagged nion

governmental ships.

84 |pid at 565, citing UNCLOS art. 110(1) and (2) which requires reasonable basis to believe the vessel
is engaged in piracy, thelave trade, unauthorized broadcasting, is without nationality or is the same
nationality as the warship.

85 |bid and as provided for at UNCLOS art. 110(1)(d). Stateless vessels may be boarded in any waters
beyond territorial waters. Supranote 2 at 214 further discusses that while being a Stateless vessel
does not entitle every State to assert jurisdiction over them, rather it denies any single State from
complaining of a violation of international law by aneher State asserting jurisdiction over that

vessel.

86 |bid at 565-566, citing UNCLOS art. 92(2) ansupranote 2 at 213-214, citing as an example Taiwan
revoking flag State status of ships violating domestic Ves with regards to drift-net fishing.

87 Supranote 2 at 214, citing the American claim based on the trafficking of drugs as a grave threat
pursuant to the 46 USC Chapter 70Maritime Drug Law Enforcement Aawvhich will be further
discussed in Chapter 3. The US considers the right to visit and search these vessels implidit&s
authorities consideredthem Stateless.
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A visit and search boarding is conduct e
documents, confirm navigational information including past and planned movemahts,
to inspet cargo manifestsand if provided for in the international agreement or
applicable Security Council resolutioi could involve further lawenforcement actions

including arrest and seizuf@.

2.5 Summary

The vast majority of @ntemporaryRCN operatioms are centered on support to
OGDs andinternatonal multinational operations, and as a resulgage critical legal
issues related to those detaiffédlhese modermperational experiencéscludesupport
to OGDs, countenarcotic operations under Op CARBE and countepiracy operations
as part of an international coalition. While obviously diverse in aim these mission sets
are all similar in that they engage a juxtaposition of internatiawalrules,and human
rights obligationswith Canadian domestiaw. It is this common theme that will be
explored next.

Having described a set of missions in which detentions could arisadeutf
armed conflict butstill focused beyond Canadian waters, | will next examine the two
legal systems which are engadagdthese actions. This will begin with an examination
of international law, starting with the sources of international law and followed by the
international legal regime of the maritime operational area. | will then detail those areas

of international lav specifically engaged by contemporary naval operations, including

88 Supranote 79 at 566-567.

89- EAEAAT 7 TtibnDbringsiekn@tibrial Military Operations: Article 103 of the UN Charter

andthe A AAAA #AOAS6 j¢nmyq tx -EI8 ,8 O ,8 7A0 2A08 po
OA1 AGET T OEED AAOxAAT ET OAOI AGET T Al EOISAAWEOAOEAT 1 Ax
i O)y(2,06q AT A OEA 1T Ax i &£ OEA 51 EOGAA . AGEI 1O #EAOOAOS

23



jurisdiction to conduct such missions and the engagement of human rights recognized at
international lawthe latter to includ@rotections and the eexistent obligations resting

on the daining State. This will be followed by a similar discussion focused on
applicable Canadian domestic law, commencing with the implementation of international
law in Canadian law and then canvassing domestic authority to conduct these missions,
issues of grisdiction and Canadian human rights legislation applicable to these
operations. This discussion will conclude with an examination of potential liability of the
Crown and for individuals where breaches of these rights are found.

Lastly, building on thenalysis of applicable international and Canadian domestic
law, | will analyze the specific questions arising from detaining ships and individuals
during the conduct of select RCN operations. It is from this analysis that a number of
conclusions will bedrawn regarding the likely rights and obligations engaged in these

operations, marking the legal chart with known and anticipated hazards.
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CHAPTER 3: INTERNATIONAL LAW AND HIGH SEAS
DETAINEES

This chapter begins by canvassing the various sources ohatimal law
applicable to my examination. International law as set out by treaty and custom will be
discussed first, as well as various principles and subsidiary means of determining
international law. Next | will examine the complex legal seas upbichwRCN
operations are conducted, engaging both customary and conventional international law.
Following this | will address the critical issue of jurisdiction, focusing on when and how
jurisdiction to conduct relevant operations is found at internatiamal | will next focus
on I nternational Human Rights Law (Al HRLO
thereby. Any discussion regarding the rights of those detained under IHRL must also
look at the issue as one of obligations owed by detainingsState therefore | will also
consider the issue of State responsibility for breaches of obligations as well as any
associated rights of redress and remedies available. Throughout this examination of the
international legal seascape it will become appatiest many of the issues remain in
flux, and neither States nor international tribunals have conclusively resolved these

guestions.

3.1 Sources of International Law

International law is that body of law governing relations between sovereign States
and, to a limited extent, between States and internationally recognized bodies such as

intergovernmental organizations, drawn from both customary and conventional law as
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described by the Permanent C o The tSteamghip | nt er
Lotus?® This seminal case involved a collision on the high seas between the French ship
LOTUS and Turkish ship BOKOURT, and the Turkish prosecution of the French
captain when he subsequently arrived in T
Turkish jurisdction the ICJ found that restrictions on the actions of States grounded in
international law cannot be presumed but must themselves be found within international

law:

The rules of law binding upon States, therefore, emanate from their own free will

as expessed in conventions or by usages generally accepted as expressing

principles of law and established in order to regulate the relations between these

coexisting independent communities or with a view to the achievement of
common aims*

This positivist shitement of international law can be understood to mean that
States have the lawful authority to act in any way, unless a constraint is found at
international law prohibiting or regulating this action. Based upon this foundational
concept, and as expressadhe Statute of the International Court of Justf€esources of
international law aris from: (1) international conventions (Treaties) establishing rules
expressly recognized by the States involved (either general or specific); (2) international

customevidencing general practices accepted as law; and (3) general principles of law

recognized by civilized nations. Also noted as a means of determining or interpreting

international | aw are O6subsidiary mbBeanso,
9 The Steamship Lotus (France v. Turkéyp w¢ x Qh 08 # 8) 8ThesSteanBWpddusqq . 18 pm
91 |bid, at 18.

92 United Nations,Statute of the International Court of Justic&8 April 1946 (Orine:
http://www.refworld.org/docid/3deb4b9c0.html accessed 25 May 2013) at art 38.
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most highly qualified publicist® Each of these sources or means is separate and
distinct, deserving of further review here.

3.1.1 Treaty Law International conventions (hereinafter referred to as tredities) e fit h e
clearest expression of legal undek i ngs mad & As yequited aridetreo .
Vienna Convention on the Law of Treafiéwhich is broadly reflective of customary law

in this regard, treaties require two or more Staaesl to be validnust incorporate three
elementsall parties must & subject to international law, all parties must intend to create
obligations binding under international law, and the resulting agreement must itself be
governed by international la®. Within the Canadian context treaty negotiation and
ratification is anexecutive functioff and must follow a number of formal steps prior to
taking effect, including the formal conclusion of the treaty, ratification (where required

by the nature of the treaty) and subsequent registratidine treaty will then enter into

93 bid.

94 J. Currie, C. Forcese & V. Oostervdhiternational Law Doctrine, Practice, and Theoliforonto:

Irwin Law Inc, 2007) at 40, describing treaties as inone sens@ET OAOT AOET T A1 OAT 1 OOAAOD
States and/or certain international organizations, setting out rules that bind, as a mattesf

ET OAOT AGET T Al 1 Axh OEA DPAOOEAOG O1 OEAI ET OEAEO OAI
parties arez O A E 1 AoOrdudidle parties zO1 O1 OE1 AOAOAT 6 AT A OUlTiTTUi O A& O
protocol, agreement, processrserbal, exchange of notes / letters, joint communiqué, charter, statute

and convention. For ease of convenience, within this thesis the term treatyjll be used exclusively.

9 Supranote 2 at 6.

9% Vienna Convention on the Law of Treatjdd.N.T.S. vol. 1155, p. 331 (Online:
http://www.refworld.org/docid/3ae6b3al0.html accessed 25 May 2013).

97 Supranote 2 at 6.

9% Having been negotiated and ratified by the executive, the treaty must then be implemented
through legislation; seeRuth Sullivan,Driedger on the Construction of Statutékl ed. (Butterworths,
Markham, 1994) at 396397, describing the two techniques used to implement treaties: for those
affecting the rights of subjects, having a financial impact or requiring changes to existing law by
implementing legislation whereby the legislature interprets and deales how much of the treaty
should be implemented; or by incorporating the treaty by reference directly into legislation without
further legislative change to the language found within the treaty.
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force. Throughout this procedsut prior to formal conclusioma State party can at any
point make Areservationso which may in sorm
provision(s) of the treaty and their legal effect on that State Prfireaties argby their

very nature, generally bindingnly uponthose State parties who have agreed to be so
bound as discussed above. Treaties to which Canada considers herself bound are
interpreted based upon principles of public internationalilsaven where inagporated

in a domestic statut®i a factor that will be considered in my analysis and conclusions.
3.1.2 Customary International Law and Jus Cogens The next source of international

law is customary international law, and requires two elemesdasistent pactice
generally adopted by States; and the belief that the practice is required by customary
international law, or concerns a matter subject to legal regulation and is consistent with
international law (also known @inio juris).!®> The point at which gctice is sufficient

to support a rule of customary international law was addressed inThetlSteamship

Lotus® above, and thalorth Sea Continental Shelf Cas&and requires extensive and

99 Charter of the United Nations24 October 19451 UNTS X/, (online:
http://www.unhcr.org/refworld/docid/3ae6b3930.html  [accessed 3 April 2013]) at art. 102, and

supranote 96 at art. 80. Registration with the United Nations is conducted through the UN

SecretariatAT A EO AZPOAOOI U OANOEOAA f AOO pmncgjcqQyY AAAE OA
permitted to rely on the treaty in proceedings beforethe ICJOEEO AT A &£&£ 00 Oi AAOAO
and alliances which could destabilize international order gupra note 94 at 60-61). Canadian treaties

are registered domestically via the Canada Treaty Register, see Canada Treaty Information; Policy on

Tabling of Treaties in Parliament (3 March 2011) (Online: http://www.treaty-

accord.gc.ca/procedures.aspx) [accessed 23 July 2013].

100 Further discussion regarding the process of reservations is beyond the scope of this thesis,
however is very usefully discussed asupranote 98 at 124-129.

101 | bid (Sullivan) at 397.
102 Supranote 2 at 7.
103 Supranote 90.

104 North Sea Continental Shelf Cases: Federal Republic of Germany v. Denmark and v. Netherlands

FPWOWY ) 8@mtinedtal ShElbCasémq 8 O 4 EAOA ) #* AAOAO ET O 1 OAA AT
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uniform State practice (particularly States whose interestsspeeifically affected)
showing general recognition that a rule of law or legal obligation is invdfie&tate
practice alone, absent evidence of an underlying rule of lagpioro juris compelling
this practice, is insufficierif®

A unique feature of @tomary international law is that once the above elements
are met, any right or obligation created through the customary international law is
presumed to universally bind all States, even those which have not expressed acceptance
of the obligation'®” This is in contrast to treaty law, which as explained above relies
upon agreement and consent of the parties to the treaty and creates legal obligations only
between those same parties. Even the acquiescence by a State to an international norm of
general praoste andopinio juris can be seen as evidence of the lawful nature of the
practice’®® The exception to this rule of universal application is only founderctse of

Oper si st ednitreferibg] te ¢hbse rSgates who protest particular practices

consigently, beginning with the creation or genesis of that practice and continuing on in a

continental shelf claims by Germany, Denmark and the Netherlands and interpretation whether art. 6
of the Geneva Convention was expressive of customary international law. The Igécted that
customary law had been crystallized at art. 6, and further rejected that the Geneva Convention had
established customary international law as the partial result of its own existence (paras €34).

105 |bid at paras 73 74. The ICJ also acknoetiged that widespread and representative participation
in [a] convention might also suffice provided it included that of States whose interests were specially
affected. In dissenting opinions Judge Tanaka stressed that, with regards to a treaty as expvesef
customary international law, the number of ratifications or accessions must be considered in context,
and courts should be wary of seeking evidence of subjective motives but rather should rely upon
objective acts as sufficient. (pp. 178.76), a holdng agreed to by Judge Lachs at p. 227 and 231
stressing the importance of consensus and negotiation.

106 |bid at paras 7677.
107 Supranote 2 at 8-9.

108 |pid.
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public, consistent manné¥ In such a case the State may not be bound by this
customary law and its otherwise universal applicattdn.

One patrticular aspect of customanyernational law deserving of special notice
and consideration is that gtis cogens rul es Nfaccepted and r
international community of Stateso which ¢
general international law having the sarear a t't So pawerful is the principle of
jus cogensthat any such modification, or emergence of a newerpptory norm of
general international law, would then automatically void or terminate any existing treaty
found in conflict with the new nort? Jus cogensherefore has been described as being
constitutional in character, providing as
States to develop, maintain or change other rules, or to prevent them from violating
fundamental rules of internatioa | p u b 1'% Rulep thdt areewjdély acknowledged
asjus cogensnclude the prohibition against use of force in aggression or genocide, and
prohibitions against slavery, torture and apartfiidin Canadaand as will be further

explored, the SupreenCourt of Canada has examined the impagu®fcogenon the

interpretation of Canadian domestic law regarding refoulement of a person to a State

109 |pid.

110 |bid at 78-79, in describing the persistent objectionofE A 58+8 O 1 OEAO AT AOOAI 3
maritime jurisdictional in excess of 3 NM from their coast. Through the application of per§istent o

I AEAAOGET T h OEAOA xEAAO Al AEI O xAOA 110 O1 pbi OAAI A

imposed upon the WK..
111 Supranote 96 at art. 53.
112 |pid at art. 64.

us. EAEAAT " UAOOh O#1 1 AADOOADuE Cogdrapd EQye Amn2AOIADEG 1 OEED
6

i pwowxq o9 .1 OAEA *8 )1 081 ,8 cpp AO ccms8

114 |bid at 119.
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where they faced the risk of torturé. While not authoritatively pronouncing on the
acceptance of the proged norm against refoulement jas cogensdomestically, the

court did accepjus cogensas a peremptory norm necessary for the international legal
systen-*°

3.1.3 General Principles of International Law There is no universal agreement as to

the meaningand composition of this source of international law, other than as a means
for the Internati onal-fll@eatyant custdmary internatiomale ( f |
law by applying legal principles common in major legal syst€fhsGeneral principles

ae accorded dna particul ar and fundament al

residual presumpti on f or."®Thusgeneeabpdrciplesidoon o f
not i mport Aprivate | aw i nst-imbdetandofulls 61 o c
epui pped with a set of rul eso, but rat her f
reminiscent of the rules of private | aw as

the development or understanding of international legal disptitesAs a rule of
interpretation then?° general principles may assist in the understanding of international

law, but do not directly form international law.

115 Suresh vCanada (Minister of Citizenship and Immigration)2000] 2 FC 592, 2000 CanLll 17101
(FCA), examining if the prohibition against torture is part of customary international law and a
principle of jus cogensand if so whether this altered the interpretation of domestic legislation with
regards to deporting a person to a risk of torture.

116 |bid at paras 3G31.

117 Supranote 2 at 12.

118 |bid.

119 International Status of South West Africa Casedv. Op. [1950] I.C.J. Rep. 128 at 148.

120 |n Canadian jurisprudence, rules of interpretation with regards to international treaties were
discussed in considerable detail ilPushpanathan v. Canada (Minister of Citizenship and Immigration),
[1998] 1 SCR 982, 1998 CanLll 778 (SCC) at parasz:4.
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3.1.4 Subsidiary Means of Determining International Rules of Law Comprised of

judicial decisions and the writns o f publicists, Asubsi diar
concept that describes recognized sources used to deteininaot createrules of
international law The first such source concertise role of judges and jurists in
identifying rules created by Seést (who make law through treaty, customary rules and
general principles of law}! The weight given to a judicial pronouncement depends
upon the courtdés standing as well as the
questiom?? The second subsidigs our ce is the fAteachings of
p u bl i'Tiemdniging the complexity of international law and the value of collecting

and analyzing State practice(s) together with articulating the underlying legal rules

124
€

applicable:”™ Subsidiary meansthereforedo not directly make international law, but
only assist in its understanding.
In addition to judicial decisions and legal commentaries, another subsidiary

means of deermining international law i®und through international organizatiosisch

as the United Nation$> Resolutions made by the General Assembly are generally non

121 Supranote 2 at 13. This is emphasized atupranote 92 art. 59 which states that decisions by the
court are not binding except between the parties and their particular case.

122 |pid.
123 Supranote 92.

124Gypranote2AO poh xEAOA OEAOGA 001 AOG AOA OOIT i AGEI AOG AAOGA
sense that in the absence of clear proof of, for exate, a right under treaty for a State other than the

£l AC 30A0A 01 APAOAEOA EOOEOAEAOQEIT 1T OAO OEEDPO 11 C
OEA CAT AOA1 PDPOET AEPI AO £OT AGETT O OAO A OAGEMOAT DORA
such as if a norflag State tried to assert a right over a ship on the high seas absent clear proof of, for

example, a right under treaty.

125 |bid, at 2224.
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binding® but may be somewhat persuasive in determining international law on the topic

due to their varied purpose, content and underlying supfoth contrast, UN Scurity

Council resolutions are binding in the specific case engaged but not as a general source of

international law'?® and the degree to which such UN Security Council Resolutions

(AUNSCRs0) may be relied upon will be furt
Two concepts relatl to, but distinct from, the topic of subsidiary means are the

processes of codification and progressive developféntodification may be thought

of as Athe more precise formulation and s\

fields where thera | r eady has been extensive State p

Conversely, progressive development initiates the development of nel#*lawhile

theoreticdly distinct from codification,the latter retrospectively looking backwards at

developmentsin the law with the former prospectively looking forward at future

directions the law will likelymove t he di stinction may be dif

126 Supranote 99 at art. 17, 21 and 22 other than with regards to the UN budget, general
administration of the General Assembly and other subsidiary organs established under that
authority. Non-binding resolutions are authorized at art. 1016.

127 egality of the Threat or Use of Nuclear Weapons Jd8€96] I.C.J. Rep. 226N{clear Weapons

Cas@ para 70 where the ICJ opined that resolutions of the UN General Assembly can have normative

OAl 6Ah ET AAOOAET AEOAODI OOAT AAO POI OEAET ¢ OAOEAAT AR
or the emergenceof anopiniojurisd ET x AOAO OF 1 AEA OEEO AAOAOI ET AQEIT 1
AgAl ET AA Or £ OFY EOO Ai 1 OAT O AT A Oéphio jiriséxiatEaBbI 1 O 1 £ E
EOO 11 O0i AOEOA AEAOAAOAO8 ¢ AAET I x dhdwiiegriadpal OEAOY A OAC
evolution of the opinio juris required for the establishment of a new rule.

128 Sypranote99A 00 ¢u xEEAE DPOI OEAAO OEAO
carryoutthedecOET 1 O T £ OEA 3AAOOEOU #1 O1
129 Supranote 2 at 13-22.

130 Statute of the International Law Commissigi21 November 1947), U.N.G.A. res 174(ll) as amended

by res 485 (V) (12 December 195 res 984 (X) and 985 (X) (3 December 1955), and res 36/39 (18

November 1981), art. 15.

x| EAOEAT #EAOT AUh O)1 OAOT AGEIT T Al ' COAAT AT 60 AT A Ol
,Ax0 jpopeq ¢@p 7AGQEpRNoted4atB738. wxp AEOET C
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two notions tend in practice to overlap or to leave between them an intermediate area in
which it is not possible to indicate precisely where codification ends and progressive

devel opme't beginso.

3.2 Legal Regime of the Maritime Operational Area

Detentions by the RCN as contemplated in this paper occur in the maritime
environment, subject to ¢hlaw of the sea, and therefore | propose to quickly canvas this
ancient, and still evolving, area of international law. The law of the sea is focused on
issues of jurisdictional entittements and the rights and duties of States, and is rooted both
in cusbmary international law and international conventibiis. Chief among the
international conventions is the 1982 U.N. Convention on the Law of the Sea
(UNCLOS)®* an ambitious effortoriginally involving approximately 150 Statesnd
with the goal ofcodifying this contentious subjett> As of 23 January 2013, 165 States
have ratified UNCLOE® and despite the notable absence of the United States, it is in
large part seen as either codifying existing customary international law or as
progressively developing cushary international law?’ While UNCLOS occupies a

central role in any discussion of this area of international law, customary international

132 Supranote 104(Continental Shelf Casgat paras 24243.
133 Supranote 2 at 25.

134 Supranote 38 (UNCLOS) andupranote 2 at 15-22.

135 |bid (Churchil & Lowe) at 1520.

136 The United Nations, Office of Legal Affairs, Division for Ocean Affairs and the Law of the Sea
jO$/ 1,736 1T1T1ETAg xxx801 8dhan@opisal BiOwD FalifitatofishinEA OAT A A |

137 Supranote 2 at 19. Codification of the universal prohibition of piracy may be seen as an example

of codifying previous customary international law, while the establishment of an Eusive Economic
Zone has become recognized as customary international law.
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law continues to remain an important source of the law of the sea. | will therefore briefly
discuss the law of theea as set out within UNCLOS and customary international law,

first with regard to maritime zones, and then with regard to the nature of flag State
jurisdiction on the high seas.

3.2.1 Coastal State Jurisdiction Internal waters and BaselinesThe concept of State

jurisdiction is inextricably linked to the defined territory of that State, and any
examination of a coastal Stateds ju'fisdict
The normal baseline is a reference line normally found at thematar line**® and,

where waters are enclosedst abl i shes the extent of a c
within which full sovereignty is exerciséd? A gr eat many States al s
baselinesd, wherein a seri edeovttrmosttpartaofght |
coasts fAdeeply i nde n't Ofpartwular interdstriogCarddaisithe h i s
issue of historic bays, which although largely unaddressed in UNCLOS are generally
found where historallya coast al St a table gersog of tinfe olaimedthec o n s |
bay as internal waters and has effectively, openly and continuously exercised its authority
therein, and that during this time the claim has received the acquiescence of other

St a t*% Suodh.a determination could see asaig line drawn across the mouth of the

138 |bid at 31.

139 Supranote 38 (UNCLOS) at art. 5, further detailed as appearing on largeale charts recognized
by the coastal StateBaseline determination, as further detailed at UNCLOS Avrticles ¥6,
encompasses such geographical issues as mouths of rivers, bays ports and roadsteads, as well as
permissible use of straight baselines where geographical features permit.

140 Supranote 2 at 33, 61.

141 |bid at 33,supranote 38 (UNCLOS) at art. 7.

142 Ibid (Churchill & Lowe) at 43-45, noting that the UN Secretariat published a study in 1962 y
O(EOOI OEA "Cénibfidch on&hk IGa® & thé Se@fficial RecordsVol. I.,pp. o yh O* OOEAEAAI

OACEI A T £ EEOOT OEA x A QL& erbdok1962, Odl.RipeR2EEOOT OEA AAUOB N
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bay, thereby forming a baseline and creating internal waters. With few exceptions, no
foreign State may exercigke right of innocent passage within these internal wdtgrs
rather coastal State permission is reegiito entet!* Coastal States enjoy the right to

enforce all domestic laws within internal waters, with the exception of vessels present by
reason of distress and foreign warshths, latter beingubject to sovereign immunity>

3.2.2 Territorial Sea andInnocent PassagesSeawar d from the coast a
is the territorial sea, a belt of water extending to a maximum limit 6fN2“® A coastal

State enjoys sovereignty over the seabed, subsoil and theasljpeent airspace within

its territorialseal*’

and may enact and enforce domestic legislation within this area with
only few limitations, particularly with regard to enforcement of domestic criminal and
shippingrelated laws*® Unlike internal waters the coastal State may not bar the transit
ofany other nationd6s vessels through its te

right of innocent passagé®® This right extends to all ships, including warships,

143 |bid, noting that areas included within internal waters as the result of the impo$ion of straight
baselines, that were not previously considered internal waters, were preserved as areas within
which innocent passage existsSupranote 38 (UNCLOS) art 8(2).

144 bid at 61-63, noting that a cistomary right to enter internal waters for ships in distress continues
to exist.

5. AOAT EA +1 AETh O- AOEOEI A 3AAOOEOU AT A OEA |, Ax 1 £ «
at 68, andSupranote 38 (UNCLOS) art 25(2).

146 |bid (UNCLOS) at section 1 and 2 of Part Il.
147 |bid art 2(2).

148 Supranote 145 at 74-76 andibid (UNCLOS) at art 21 and 27, which combined enumerates those

laws and regulations which may be eacted by coastal States with regards to ships exercising

ETT1TAAT O PAOOACAh AT A POi OEAAO OEAO Ai AGOAI 3 0AO0A A
regards to crimes committed onboard transiting foreign ships unless the (a) consequences of the

crime extend to the coastal State; (b) the crime interferes with the coastal States peace or good order

i £/ OEA OAOOEOI OEAI OAAN jAq A OANOGAOGO EO OAAARAEOAA 4
necessary to suppress illicit traffic in mrcotic drugs or psychotropic substances.

149 |pid at art. 17.
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regardless of cargo and requires neither prior notification nor authorizatiomedicthis

definition and benefit from these rights, the passage must be continuous, expeditious and

for the purpose of either traversing that territorial sea without entering internal waters (or

other State facilities outside of internal waters), or twceed to or from internal waters

or such other State facilities> | n order to be found Ainnocen
Aprejudicial to the peace, goBd'dndomusiler or
made in conformity with additional requiremsstet out in UNCLOS>? Failure to abide

by these requirements in the case of civilian vessels can result in the coastal State taking
regulatory enforcement action against these ships, while warships retain immunity from
coastal State action excepting thay may be ordered out of the territorial watgrs.

3.2.3 Straits used for International Navigation In the maritime context an
international strait refers to a Anarrow I
| ar ger b o d?esdby ifterrstianal shippingf o interational navigation

between one part of the high seas or an exclusive economic zone and another part of the

hi gh seas or an e XcUndesUNClEOS,akshipsamliaicrafisoo n e . o
enjoy the righa iod ditmraintss tupadsfhage intern

defined asit he exercise [in accordance with th

150 |pid at art. 18.

151 1bid at art. 19. Prohibited activities are further enumerated at arts. 19(2) and 20 and generally
deny any activity that may interfere with the sovereignty, territorialintegrity or political

independence of the coastal State. In particular, warships are restricted from any weapons exercise
or practice, launching or recovering aircraft or other military devices. See alsmpranote 2 at 81-86.

152 |bid, at arts 2123 and 25.
153 |bid at art. 287 32, andsupranote 2 at 87-91.
154 Supranote 2 at 102.

155 Supranote 38 (UNCLOS) art. 37.
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navigation and over flight solely for the continuous and expeditious transit of the strait
between one are of highseas economi ¢ z.5°n/As aaie df custonmtyh e r 0
international law, this right of transit passage through an international strait may not be
suspended’ and warships may sail in their normal mode of continuous and expeditious
transit but must refia from any threat or use of force against the sovereignty, territorial
integrity or political independence of the coastal Stfte. Where intenational

conventions pr&xist UNCLOS™®

special regimes caaxist for particular straitend
these regimemay afect the gneral right of transit passagehelrmost detailedxample

of such a convention e Montreux Conventigh®® which acknowledgsTurkish control
over the Dardanelles and Bosporus Streaisnectinghe Black Se#o the Mediterranean
Sea andhasfor many years imposegestrictions on transit hours, numbers and tonnage
of warships:®*

3.2.4 Archipelagic Straits Archipelagt States are comprised wholly ofie or more

archipelagos (and may include other islands) recognized as a:

group of islands iduding parts of islands, interconnecting waters and other
natural features which are so closely interrelated that such islands, waters and

156 |bid art. 38, which goes on to state that notwithstanding thisthe requirement of continuous and
expeditious transit does not preclude passage through the strait for the purpose of entering, leaving
or returning from a State bordering the strait, subject to theonditions of entry to that State See also
supranote 145 at 106-107, ships are not required to adhere to innocent passage constraints,
however must refrain from threat or use of forcez not as a condition d transit passage but as an
ancillary obligation.

157 Corfu Channel Case (Merits) (U.K. v. Alban[ap49] I.C.J. Rep. 4 @8, andsupranote 2 at 103-104.

158 Supranote 38 (UNCLOSHrt 39. Warships may therefore launch and recover aircraft, stream
military devices and otherwise maintain a normal operational posture, likewise submarines may
remain submerged. See alssupranote 2 at 109.

159 |pid art 35.
160 Convention regarding the Regime of the Straitdontreux, 20 July 1936. 173 LNTS 213.

161 Supranote 2 at 115.
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other natural features form an intrinsic geographical, economic and political
entity, or which historically have beeegarded as sucff

Archipel agic States are permitted to
the outermost points of the outer Mlasdt i s
the waters within the baselines created are considered dagjiqpe@aters, over which the
archipelagic State exercises sovereignty with respect to the bed, subsoil and super
adjacent air®® but which are neither internal waters nor territorial ‘$8a.lnnocent
passage similar to that enjoyed within territorial seay e exercise@® while the
archipelagic State is permitted to designatelaeas with rights thatresemble in many
respects transit passage through international stfaitsSiven the virtually universal
conformity, acceptance by other States and witheaties, these rules under UNCLOS
may in fact have attained the status of customary international law altboeygdre still
the source of debate by some Statés.

3.2.5 Contiguous Zone The contiguous zone is that belt of water adjacent to and
seawardot he territori al sea extending up to

and within which coastal States have limited preventative and enforcement jurisdiction

162 Supranote 38 (UNCLOS) art 46.

163 |bid art 47(1), although with some restrictions at art 47(2)-(7).
164 |bid art 49.

165 Supranote 2 at 125.

166 Supranote 38 (UNCLOS) art 52(1), although this right may be temporarily suspended for security
reasons atart. 52(2).

167 |bid art. 53. Archipelagic sea lane passage closely resembles transit passage through straits.
Should the archipelagic State not designate sea lanes, right of archipelagic sea lanes passage is still
permitted (art. 53(12)).

168 Supranote 2.
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against activities which may be considered a threat to maritime se€Qiityparticular

cugoms, fiscal, immigration and sanitary law§. Close examination of this provision in
UNCLOS suggests that the fir soundshippbndiszf Ar t
anticipatory or preventative in character; the second limb, applying to oubeand
ships, gives more extensive power, Yand is
Coastal States are not obliged to claim a contiguous' Zomed those that do excise

control, not sovereignty @overeign rights or jurisdiction in the zqraad ae limited to
preventative or repression measures such as inspections and wathifipese powers

of arrest or to forcibly take ships into
accepted and rights of coastal States are strictly interpreted imoiéssuch that any

claims by coastal States not expressly provided for within UNCLOS are resolved on an
equitable basis, weighing the respective importance of the interests of all parties
involved!’® Thus coastal States may exercise prescriptive andoemfent jurisdiction

within the contiguous zon@atione materiag

3.2.6 Exclusive Economic ZoneThe EEZ is a band of water that a coastal State may

(but not must) claim, adjacent to and seawariisdkrritorial sea and extending no more

169 Supranote 145 at 87.

170 Supranote 38 (UNCLOS) at art. 33. Coastal States are permitted to exercise necessary control to
prevent infringement of customs, fiscal, immigration or sanitation laws and regulations within its
territory or territorial seas, and to punish infringements of these laws and regulations.

171 Supranote 145 at 87.
172 Sypra note 2 at 136.
173 Supranote 145 at 88.
174 Supranote 2 at 139.

175 |bid. Ratione materiag or by reason of the mater involved
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than 200 NM fom the baselin€’® Coastal States enjoy sovereign rights related to the
management, conservation, exploration and exploitation of living andiviog natural

resources within the EEZ! The legal status of the EEZssi generisneither territorial

seanor high sea$’® and certain law enforcement powers exist but are limited to the
extent they are not incompatible with the EEZ regiffiencluding the right of visit

found on the high seasOther Stées therefore enjoy freedom of navigation awver

flight, and may layand maintain submarine cables and pipelines in these zones provided
these activities donot i nterfere with the
vessel be found violating any of these coastal State riffigts,0 a st al oiSdmart e 6 s e
jurisdictionis restricted to the seizure tbfe offendingvesse(s).*°

3.2.7 The Continental Shelf The juridical continental shelf of a coastal State is

physically the seabed and subsoil extending beyond the territorial sea as a natural

proongation of its land territory, out to the edge of the continental margin to a maximum

176 Supranote 38 (UNCLOSHt Part V, arts. 55 75. See als&upranote 2 at 161, 163165 describing
how coastal State islands can claim EEZ around the island provided they are capable of human
habitation or economic life of their own [art 121(3)]; with regards to implementation of the rights for
non-independent territories, and excluding all claims that would infringe on Antarctica (areas 60
degrees South).

177 1bid, (UNCLOS) at art. 56. Also providedrfare coastal State jurisdictional rights with regard to
establishing and use of artificial islands, installations and structures, marine scientific research and
the protection/preservation of the marine environment.

178 Supranote 2 at 166- 176. Coastal States enjoy sovereign rights and duties related to living, non

living and economic resource management and exploitation, and jurisdictional rights regarding

artificial islands and installations, marine scientific research and g@lution control. Non-coastal

States enjoy rights of oveiflight and navigation that are not incompatible with coastal States EEZ

rights, remain subject to coastal State pollution control and must not interfere with artificial islands

and installations. All States are free to lay submarine cables and pipelines subject to the interests of

i OEAO 30A0A0 AT A OEA AT AOOAI 30A0A60 %%: OEGCEOOS

179 Supranote 38 (UNCLOS) at art 58(2).

180 |pid at art 73, 220(6) and 226(1)(c). See alssupranote 145 at 88-89, andsupranote 2 at 165-

166 where it is pointed out that UNCLOS Articles 55 and 86 clearly establish the EEZ does not enjoy a
residual high sas nor territorial sea character thus displacing any presumption that activity outside

of clearly defined noncoastal State rights would come under coastal State jurisdiction.
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distance of 350NM from the baselineor in some circumstances beyond this distdfite.

Coastal States enjoy sovereign rights over the natural resources of their nitahtine
shelve$® for purposes of exploring and exploiting these natural resources, including
jurisdiction over artificial islands or installations and structures erected to exploit those
resources®® Coastal State law enforcement powers are therefore drawm these

sovereign rights combined with specific activities related to both the continental shelf
itselfand the EEZ2** These sovereign rights are made u
connected with the exploitatidejurisdicioninhe ¢ o]
connection with the prevention rCdastgguni sh
States may therefore lawfully take law enforcement actions related to unauthorized

activities directed against these sovereign rights, provided thesensactio not

181 |bid (UNCLOS) at art 76, where additional restrictions are provided for witlhelation to straight

baselines and submarine ridges and where the Commission on the Limits of the Continental Self

body established under the authority of the UN to facilitate UNCLOS with regards to establishing

continental self outer limits beyond 200. - A&O0T I AT AOOA I-ar8séAd ASeODivisiBrOAT ET AO
for Ocean Affairs and the Law of the Sea, (Online: http://www.un.org/depts/los/index.htm). See also
supranote 2 at 141 where the continental margin is describeds actually being comprised of three

sections; the continental shelf proper, the continental margin and the continental rise, and at 148

ptw xEAOA OEA O) OEOGE &1 Oi 61 Ao OI AAOGAOI ET A OEA 1|
1 Ei EO @nA éofnecking pofnts not more than sixty miles apart, at each of which points the

thickness of sedimentary rocks is at least one per cent of the shortest distance from such point to the

foot of the continental slope, or a line connecting points not mortéhan sixty miles apart, which points

are not more than sixty miles from the foot of the slope. In each case the points referred to are

subject to a maximum seaward limit: they must be either within 350 miles of the baseline or within

(@}
(@}
TS0

182 |pid at 151-156. The continental shelf is not part of the coastal States territory, rather the State
enjoys sovereign rights in relation to the natural resources only (thus wrecks are excluded).

183 Supranote 38 (UNCLOS) at art 77, 60 and 80.

184 |hid at art 77 and 56. See alsBupranote 2 at 144-145, describing the basis for these rights as
arising from both customary international law and as the result of th evolution of a classical
doctrine of the continental shelf.

185 Yearbook of the International Law Commissi¢h956) Vol 2, 253, 297.
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unjustifiably interferewith or infringe navigation and other rights and freedoms enjoyed

by other State&®

3.2.8 The High Seas and Law of the Flag StateThe last remaining area to be
examined is that of the high seas. By definition the bagds comprise all parts of the sea

t hat are not included within any <coast al {
continental shelf beyond 200 miles, although high seas navigational rights do exist in the
EEZ®" Freedoms exercised on the higlasénclude freedom of navigation and ever
flight,®®*but must be exercised with 6dued or 061
freedom of the high seas as well a$ Statsd UNCLOS rights under the seabed
regme!® This requirement afsdo favaudastablished gsesid 6 ap
contrast to new uses and seekshawe resolvel differences between States through
negotiation™ Jur i sdi ction on the high seas is al:
Stated, that St at e ocailanmér itsrflagg anddahereforesehjoyipg t h e

exclusive legislative and enforcement jurisdiction over this ship on the higfh’seas.

186 Supranote 145 at 99.

187 Supranote 2 at 203, describing that the doctrine prohibiting any State fronvalidly extend its
sovereignty to the high seas is considered customary international law, codified within the
conventions prepared by UNCLOS | and jBupranote 38 (UNCLOSHt art. 86 which also excludes
archipelagic waters of archipelagic States from the definition of high seas. At art. 58 all freedoms of
the high seas, including those set out at arts. &3115 are reserved for those vessels within acastal
States EEZ, provided they are not incompatible with the rights specifically reserved for coastal States
within their own EEZ. In limited circumstances these waters may be considered analogous to the
high seas.

188 |phid (UNCLOS) at art. 87.
189 Supranote 2 at 206.
190 |pid.

191 |bid, at 208 andSupranote 38 (UNCLOS) at art 92.
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In order for a ship to fly the flag of a Staté t s 6 f | thegshiBnbuat ffirst 6
meet conditions set by that state, el aconsequencéhe ship and its equipment,
persons onboard and its cargo will be subject (with rare exception) to the exclusive
legislative and enforcement jurisdiction of that State while on the high'$ea%e rare
exceptions to the otherwise exchssiflag State jurisdiction includgrovisiors for those
ships engaged in piracy, slavery and unauthorized broadcasting from the high seas, as
well as those of uncertain nationality or Stateless ve5¥elStateless vessels are simply
not validly flagged registered) in a State, but this does not mean they are open to
jurisdictional claims by all other Statées nst ead, these fiships enj
State and therefore if jurisdiction were asserted by another State, no State could be
competent toc omp |l ai n of a vi ol afi otherrestfictonsoft er na't
freedom of the high seas can include UN Security Council authorized attians
States exercising the customary law right of hot pursuit and constructive pr&8ence.

Having reviewed tb basis of international law found in custom and treaty
together with the tools used to assist in the interpretation of international law, and the

legal seascape of international law applicable to the maritime operational area, the

192 |hid (UNCLOS) at arts. 9% 92. See alsgupranote 2 at 208, describingthat the flag State enjoys
exclusive legislative and enforcement jurisdiction over its flagged vessels.

193 |bid at arts 92, 99107, 109-110.

194 |bid at 214, noting that the right to visit and board Stateless ships was expressly provided within
UNCLOS at art110.

195 |bid at 423-425.

196 |pid at 214-215. Hot pursuit, recognized at UNCLOS art 111 permits the pursuit, boarding and
seizure of vessels violating a coastal States laws and originally found within its internal waters or
territorial seas provided (among other requirements) such action is taken before the vessel enters

OEA OAOOEOI OEAI OAAO T &£ A1 OEAO 30AO0AR xEEI A Al
hovering outside of territorial waters while sending boats into those waters to comnticrimes.

1 600C
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foundational concept qgtirisdiction will now be discussed. As will be seen, jurisdiction
is a legal concept with many meanings and is central to all questions of international (and

domestic) law, includinghe critical issue ofvhen rights and obligations accrue.

3.3 Jurisdiction

Jurisdiction has been described as fnan
| egi sl ative and administrative competence,
enjoyed by a State to the exclusi hAsof al l
an el ement arising from St at @fjursdctioaaneli gnty
there is international lawboutj u r i s d°f Alltsovereigh Statehave or create laws
to govern their respective State autties and prescribe the powerfstibose authorities
in Canada this commences with tBenstitution Act 1867°° It is the Constitutionthat
sets out the limits and responsibilities of Canadian federal and provincial competency,
competencies of the courts, and other limitations set byesumatter, geography and
other factor$’® and upon which Canada has structured her laws creating and limiting
federal and provincial agencies of government and enforcement.

When reviewing a Stateods exercise of
commonly used to describe the extent of State competencies. The first is legislative or
prescriptive jurisdictionwhichrefersto a Stet6 s compet ency to make

matters, whet her wholly domestic ors touch

197 Supra note94 at 281.

184 AOAOA 3AAO0A AT A 21 AROO
8

£ ) *8 #OOOEAh O. Ax &EOOO 00l
*OOEOAEAGEipipdq jtegmp Ml 8 * ] [

y1 O6 , 8 pmpx AO pmngmns8

199 Supranote 21

200 |hid, with division of federal and provincial powers at ss 91 and 92 respectively.
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enf orcement or executive jurisdiction and
including investigative authority of police and other State actors such as the military.
The last division of jurisdictions judicial or adjudicative, whichs found in the
competency of a St at €8 Anyexeruige bfState jorisdiction,u d i ¢ a
whether domestically or with exttarritorial effect, must therefore flow from one or
more of these sources.

As an umbr el | a jorisdictor®p tr etmae n sire publics &t t | e
international law, restingn St ab@® ® mat i v eto pgulata matertbat ared
not strictly domestic in naturend may be conceived as existing within the dagisieen
i ndi vi du eompetéhtief’® eld the irternational legal sense jurisdiction is
primarily a creation of customary international Jaand the purpose of the rules around
jurisdiction A1 s t o safeguard t he Il nternational
i ndi vi dud Junsdidtional is shasfore reflective of the principles of State
sovereignty, the equality of States and "respect for independence and dignity of foreign
St a t% Istérnational jurisdiction originally arose from criminal law conc&Btand
conceptually begins with territorialt vy , wi dely accepted as the

or st ar £ Tegitorialibyipnovidés.that a State enjogsclusive jurisdiction and

201Supranote198A0 pmcc8 3AA Al O 21 CAO latifying hdBadic 051 EOAOOAI
#1 1 AADOG6 | ¢ mm-76Qht 73583y awBE BE QBT XWAO , 8 "1 AEAOI AU OSI1E
* QOEOAEAOEI T 1 OAO %DBOOAOAOOEOI OEAI #OEi Ad jpowcd Xo
202 Supranote 198 at 1020-1021.

203 ATTAE ,8 "OQAAOI h O040AT O1T AGETT Al 2AcOI AOT OU , EQE
204 Antonio Cassesdnternational Law (Oxford: Oxford University Press, 2001) at 9@®1.

205 Supranote 198 at 1022.

206 Supranote 3 at 61.
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control over every person and thing within its territory as a function of its soveréignty,

and as a resukach State must be mindful of acts that might infringe upon matters

outside of its own borders that® may tread
Once beyond the boundaries of a Stateos:s

extraterritorial State assgon of jurisdiction have evolvedvhichinclude the nationality

principle?®® the protective principfé® and the passive personality principté. Of

particular importance to this examination however is the universal principle, which

permits State prescripgvand enforcement jurisdiction over certain individuals (normally

citizens), things (such as flagged vessels) or matters (such as acts of piracy). The

principle of universal jurisdiction is based in either customary or tieased criminal

prohibitions, jurisdictional entitlements, or bofY> Universal jurisdiction provides the

2073 OAEAAO O1 OEA AT 1 AAPO 1T £ O1 OAOAECT EI |1 01 EOGUR A
)i 1 0T EOUd 2AAAT O $AOAIT Bi Al OGS anjinewapiond] lap apncep2 A A O A
that is an exception to the overarching principle of territorial jurisdiction, and is found where a State

refrains from exercising its jurisdiction over a foreign State, normally in order to protect that foreign

3 O A O Aeéeign rigHtsGvhile it is present or operating within the territory of the first State.

208 Supranote 198 at 1025. Geographic delineations of territorial sovereignty will be discussed in
further detail within this paper.

209IpidAO pmgxh OEEO DPOET AEPI A OOAOAO OEAO EOOEOAEAOQEII
exercised regardless of where the underlying act occurred. This generally accepted principle is more

commonly relied upon by countries employng the civil law system than the common law system as

found in Canada.

210 |bid, which states that the protective principle extends jurisdiction over acts committed beyond
the territory of a coastal State but which are prejudicial to the security, territoridintegrity and
political independence of the State, and would include acts of treason and espionage.

211 |bid at 1027, the passive personality principle is used by a State to claim jurisdiction over an act
(by another State or alien person) that caused injy to a national of that State, regardless of the
location of the act or perpetrator. This principle is acknowledged as a controversial basis for
jurisdictional claims by a State however it has been more widely accepted within the context of
terrorist vio lence.

212 |bid, describing this as the assertion of jurisdiction by States for criminal acts deemed offensive to
the international community at large and for which some treaties have been adopted that require
member States apprehending persons accused ofiegant crimes to either prosecute or extradite the

E1 AEOEAOAT Of A 3 0AddedareFautiuida® 81 DOI OAAOOA | O
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basis for criminal enforcement of international criffiésncluding genocide, crimes

against humanity and war crim&$,but also extends to crimes of piracy and the slave
trade®’® Staes can exercislegislativeuniversal jurisdiction narrowly (or conditionally),

whereby the State enforces, prosecutes or even punishes offenders who are found present
within the State. States can also exercise this jurisdiction broadly (or absolutediy) w

involves a State acting against an accused regardlesherét h a t ppeohilstedn 6 s
acts occurred or even i f tihseichasaimtee cgse &@s ent
piracy outside of anBearimgimmind tase vagidus prirticiplesr i t or
of jurisdiction, a broader test for the extearitorial exercise ofegislativejurisdiction

has more recently been proposed that would use these principles as criteria tohgatisfy
largerquesti on of i wh e tahaadbona fideconaectiorsbetweenstheb st an
subjectmat t er and the so“frce of the jurisdict.i
3.3.1 Customary Rules of Extraterritorial Jurisdicton The question of
extraterritorial jurisdictionalc o mpet ency, and bysmkttoelmams i on a
the application of domestic laws and State IHL obligations ggtréorially, has been

the subject of a number of recent decisions by national and international tribunals. These
decisions have themselves been cited in Canadian andbtlegitds instructive to review

them beginning with the decisioof the Grand Chambeof the European Court of Human

m. g - AAAAT i G4 OAAET ¢ OEA 3EEAIA 1 & 31 OAOAECT OU A& 0O

YT OAOT AGET 1T Al 20842009 B.G.A MbrL.,JA/B.QH Noj 2, at 115 .

214 Rome Statute of the International Criminal Cousrt. 5, U.N. Doc. A/CONF. 183/9 (July 17, 1998)

i Rpbme Statuté q 8 4EA AOEI A i &£ ACCOAROOEIT EO Al Oi DO OEA.
accadance with art. 121 and 123. War crimes are defined at art. 8(2) and the International Criminal

Court is given jurisdiction over these offences at art. 8(1). Individual liability for crimes committed
within the Courts jurisdiction at art. 25.

215 Supranote 38 arts 99-100

216 |Jan Brownlie, Principles of Public International Lavét™ ed.(Oxford University Press, 2003) at 309.
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Ri ght s (ifiBE&Ln KH&Rd)dwed by subsequent decisions from the House of
Lords in Al Skeinf'® andR (AFSaadoon¥'® Both of heselast decisior areof some
additional interest, as eawlas subsequently revisited by tBEtHR, firstin 2010 asAl-
Saadoof?? followed byAl-Skeini and Others 2011%** where the Grand Chamber used
similar reasoning as the House of Lords to come to a different conclusion.

The Grand Chamber decision Bia n k dsvgererally seen as the modern
benchmark for the question of extexritorial jurisdiction, as the Chamber examined the
jurisdictional limits of theEuropean Convention for the Protection of Human Rights and
Fundamental Freedomé BECHRD ) I n the context of militar
NATO, and whether claimants were properlythin ECHR jurisdiction®? In a
unanimous decision the Grand Chamber reasoned that the special charact&GHkhe
was not intended to confer extiexritorial effect and therefore it was confined to act as a
mul til ater al t r e at ypacw ¢spabel juridiqag ofrthee gantoaatiagl Al e

St a t*ePossible exceptionstothisextrae r r i t ori al jurisdiction

a7 AT ET Befgium &h8 other$2001) ECHR 2001XIl, [2001] ECHR 890, 11 BHRC 435.
218 Al-Skeini (Respodents) v. Secretary of State for Defence (Appellant) ¥ ¢ Ttx ¥ AbSkding 8¢ | O

219 R (AkSaadoon and Another) v. Secretary of State for Defd@26€9] EWCA Civ 7, 147 ILR 538
i AR AAADT T qo

220 Al-Saadoon and Mufdhi v. United Kingdd2010]147 ILR 1(2) j O-Saadoom (8
221 Al-Skeini and Others v. The United Kingd§®011] %# ( 2 v v x AkSHemiyandjOtherd q 8

222 Supranote 217. This case inquired into whether citizens of the Federal Republic of Yugoslavia
(FRY) who were injured or killed when a building was bombed by a NATO &strike within FRY
territory were, in the circumstances, within the jurisdiction of the ECHR. The Grand Chamber
OAEAAOAA OEA Al AEI A1 006 AOCOI AT QOEDHEADHODIEIRA BHEG OE!N O/ x
jurisdiction by the air strike itself as a manifestation of sufficient control over the deceased, holding

OEA %# (2 xAO ET OAT ARAA AO A OAT 1 OOEOOOET T AI o
that in the circumstances no jurisdictional link existed between the respondent States and the
victims, and the victims were therefore not within those States jurisdiction

ET 00001 A

223 |bid, at para 80 where the Grand Chamber acknowledged that the objectives of the ECHR were

themselves notcontrary to extra-territorial effect, the nature of the multilateral treaty confined it to

OACEI T A1l ApPPI EAAOEIT xEOE #Z£Ax AQGAAPOEI T O AO OEA O#I1
OEOI OGCET OO0 OEA xi1 Ol Ah AOGAT ET OAODPAAO 1T £ OEA Ai 1 OO0A
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as a consequence of military action (lawful or unlawful) [a contracting State] exercised
effective control of an area busi de i ts national territory
activities of its diplomatic or consular agents abroad or onboard craft and vessels
registered in, or f* withthis ruting the Grdndi@hantbérset t h a t
up what has become alitning rod for supporters and critics ali&€ extraterritorial
jurisdiction, which has been alternately broadened and narrowed in subsequent national,
and international, tribunal decisions.

The limit to extraterritorial jurisdiction was subsequentlg-visited by the U.K.

House of Lordsn Al Skeinf?®

and their review of the extt@rritorial application of the
U.K. Human Rights AG® Departingfrom B a n k e mich @iticized adherence to
principles ofterritoriality, the House of Lordgartially adopted reasoning previously used
in the case ofssa v. Turkey”’ which heldthat theECHRcould not be interpreted so as
to permit violations by a party tthe convention so long as they were perpetrated in

anot her St &% lasteadthe looms dadopted the more nuanced approach of

asking first if those affecteéd wer e under the authority and

224 |bid, at paras 70 and 72.

225 Supra note218. This cased involved six Iraqi civilians killed at the hands of British soldiers in
Iraq; five as the result of troops operating within the country and the sixth after &ing detained by
British forces and subsequently beaten to death by British troops. Families of the deceased sought to
compel an independent inquiry into the circumstances of, and possible liability for, these deaths in
breach of the ECHR as annexed withthe U.K. HRA.

226 Human Rights Acp ww y h HR® € hj &1 AT OPT OAOGET ¢ ET O 58+8 1 ACEOI £

227 |ssa v. Turkey2004) 41 EHRR 567. This matter involved Turkish denial of jurisdiction over an
incident involving a number of Iraqgi shepherds allegedly Kied by Turkish troops operating in
Northern Iraq, and whose families sought human rights protections under the ECHR.

228 Supra, note218 at para 71, where Lord Rodger stated for the courtthad8 A 3 OBdbd | AU A
held accountable for violation of the Convention rights and freedoms of persons who are in the

OAOOEOI OU 1T &£ AT 1T OEAO 30A0A AGO xEIT AOA I 61T A O AA
through its agents operatingg whether lawfully or unlawfuly zET OEA 1T AOOAO 3 OA0OA8 I O¢
Convention cannot be interpreted so as to allow a State party to perpetrate violations of the

#1 1 OAT GET 1T 11 OEA OAOOEOI OU 1T &£ AT 1 OEAO 30A0AR xEEAE

50



therefore within the jurisdicionp f t he r e s §°0 nTtie refinemént ant e o .

B a n k wasiteimperechowever as the Lords ultimately helthat theECHRwas still

only intended to operate regionally within the territory of member States, and thus
applied Aonl y i n t he case of territory v
Conventim 6*° It was further stressed that extaritorial jurisdictional obligations

must be rationally based and not subject to the vagaries of individual sitifdtians,

thatBa n ks i é x ¢ egxttateritorial jutisdiction based on effective contmler

an area and diplomatic agents embarked in
c u t%Lastly, the majority of theLords rejectedss&ds 6 aut hority and c
favour of a more restrictivedefadteandde urei ve c
control by State agents exeritorially be sufficient to secure all of the rights in

dispute?*® Thus mere lawful physical control extraritorially is by itself insufficient;

OEi Ah OEA OEAOEI O xAOA xEOEET OEAO ODPAAEAEAA AOAAG

230 |bid at paras 778, where Lord Rodger noted that justification could be found, as acknowledged

in para 80 ofBankovEly O1 AEiI 1 A OCADP 10 OAAOOIi 6 AOGO OEAO OEA
OACETTAIT U ATA 1106 OEOI OCEI 606 OEA xi Ol Ah OAOAT ET
OEAO OEOOEOAEAOQEI T AAOCAA 11 A£EEAA@E DkherAietodrOdl 1 111 U

would run the risk not only of colliding with the jurisdiction of other human rights bodies but of

AAET ¢ AAAOOAA 1T &£ EOI AT OECEOO Ei PAOEAI EOI 68

231 |bid at para 79, where Lord Rodger adopted the reasoning In A 1 E th4 & jgrisdictional

I AlTECAGET T xAO OT AAT A O AA OAEOEAAA AT A OAEI T OAA E
the extra-territorial act in question. In other words, the whole package of rights applies and must be
secured where a contracting State has@@E OAEAOET 1 6h AT A OEOO EOOEOAEAOQEIT |
contracting State has such effective control of the territory of another State that it could secure to
AOGAOUITA ET OEA OAOOEOI OU Ail OEA OECEOOredd A EOAAAI
xEOE OEEO ADPDPOI AAEh OOAOQOEIT ¢ OEAO O4EA 300A0AT OOC AA

EOOOEAEAAOET 1 6h A bPiddadildpadbol 00DDPT OOAA AU , 10

232 |bid at paras 30 and 33, where Lord Bingham examined the question mwilitary forces exercising

OAEEAAOCEOA AT T OO01T1T 1T &£ AT AOAA 1T OOOEAA EOO 1 AOQEITAI
agents abroad and on board @&ft and vessels registered or flagged by that State

233 pidh AO PAOA pgx xEAOA 1T O0OA "OI xi OOAOGAA O6)O EO 11A
narrow categories of cases | have sought to summarize above; it would be quite another to accept
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any previously existing laws governing the space in tiquesnust be displaced (or, it
could be reasoned based upon the principle of complementarity, not be contrary to the
extraterritorial application of the displacing la#}’

The issue of extreerritorial jurisdiction was subsequently revisited, first hg t

Supreme Court of the United Kingdéfin R (AFSaadoor*® and then on appeal by the

that whenever a contracting State acts (militarily or otherwise) through its agents abroad, those
affected by such activities fall within its Article 1 jurisdiction. Such a contention would prove
altogether too much. It would make a nonsense of much that wasid in" A1 E n egst as to the
#1 1 OAT OEI T AAET ¢ OA Ai1 OOEOOOGEITAI ET OOO0O0I AT O 1 £ %C
OACEI T AT A1 1 O6A@O6nh O11 6 AAOCECT AA OI AA Apbi EAA OEOI
contracing D AOA 06 | PAOA yngs8 )OO x1 O1 Ah ET AAAAh 1 AEA OAAD
Al AOAAgq xEAO TAAA &£ O OEAO EZLZ EOOEOAEAOQEIT AOEOAO
ATA Ai100116 EOOAOPAAOEOA y cantrolldd At ithin tReECAUNdl FA A EO | A
%OO0T DPAOA " 01 x1T AT 1 OET OAA AO PAOA pcw O OAOETT AI EU/
have effective control of territory, it cannot hope to secure Convention rights within that territory

and, unless it § within the area of the Council of Europe, it is unlikely in any event to find certain of

the Convention rights it is bound to secure reconcilable with the customs of the resident population.

Indeed it goes further than that. During the period in questiotere it is common ground that the U.K.

was an occupying power in Southern Iraq and bound as such by Geneva IV and by the Hague

2AcO1I AGETI 108 ! OOEAT A 10 T &£ OEA (AGCOA 2ACcOI AGETT O BC
measures in his power to restoreand ensure, as far as possible, public order and safety, while

OAOPAAOGET ch O1T1 AOO AAOI |1 OOAI U POAOAT OAAh OEA 1 AxO E
occupation within the meaning of the Hague Regulations necessarily involves the occupaaving

effective control of the area and so being responsible for securing there all Convention rights and

AOAAAT I 68 31 AAO AO OEEO AAEI ¢ OEA AAOGAn ET xAOAOh C

A1 OAAoh T1T 0 O1 ET OOT dnfordekthem fox édample, Bour@ Bnd a jusbick1 O O1
system) §uch as to sgtisfy the rquiremeptsAof theAConvention. then (for e>5ample w~here Sharia law A o
EO ET & OAAQ #11 OAT OEI 1T OECEOO x1 Ol A Al AAOIi U AA ETA

234 |bid at para 33.

2350n 1 October 2009 the Supreme Court of the United Kingdom assumed all judicial functions of the
previous British House of Lordsin their role as the ourt of appeal under the authority of the
Constitution Reform AcR005 (c.4).

236 Supranote 219, this case involved claims advanced by Iraqi citizens who were detained by British

forces operating in Irag. The British government agreed to an Iragi request to transfer these

prisoners to stand trial for alleged war crimes, which could have resulted in the imposition of the

death penalty if convicted. At the time of the prisoners capture, British forces were in Irag as part of

the coalition that displaced the former Iragi government, and had declared theselves an occupying
power as part of the Multe. AOQET T Al &1 OAA j O-.&6Q xEEAE xAO Al Al 00.
Resolutions 1483 and 1511 at para 13. Subsequent S.C. Res 1546, U.N. Doc S/RES/1546 (8 June

2004) at para 10 permitted the troops forming the MNF, following the end of this occupation but

remaining at the request of the Iragi government, to contribute to the stabilization of Iraq and

AOOET OEUAA OEAI O1 OOAEA Ail 1TAAAOOAOU 1 AAOGOBOAO Oi
stability in Iraq6 8 4AEA DPOEOI T AOO OI OCEO EOAEAEA]I OAOGEAx 1 &
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Strasbourg Court irAl-Saadoorf>” Looking first at the unanimous Supreme Court
decision, four propositions were set &tt;

(1) It is anexceptionajurisdiction,

(2) deteminedin harmonywith other applicable norms of international law. Together

these propositions require the lawful exercise of sovereign legal authority, and not merely

de factopower, extraterritorially, and further that as a condition precedent thikaaity

must be capable of operation withoy¥ oppos
and

(3) it reflects theegionalnature of Convention rights

(4) andtheindivisible nature of Convention rights. Still recognized was the concept of

the Stée partiesespace juridigugand that this legal space must be capable of- near

detained they were within U.K. jurisdiction for the purpose of section 1 of the ECHR, and thus should
benefit from the rights provided for there including the right not to be deprived of life at Article 2.

237 Supranote 220.

238 Sypranote219atparas3Zow x EAOA |, AxO , * OOAOAA &£ O OEA A1 600
precisely thescope of the Article 1 jurisdiction where it is said to be exercised outside the territory of
the impugned State party, because the learning makes it clear that its scope has no sharp edge; it has

239 |pid, stating thisextraO A OOE OT OEAI ADDI I AfAkdIEah éxceptidhals@e©d OAEAOQET 1
affairs, though well recognized in some instances such as that of an embassy. The power must be

given by law, since ift were given only by chance or strength its exercise would by no means be
harmonious with material norms of international law, but offensive to them; and there would be no
principled basis on which the power could be said to be limited, and thus excepti)cAl 8 8 ) O EO
impossible to reconcile a test of mere factual control with the limiting effect of the first two

DOl bi OEOET 10 8 4EAOA EEOOO Ox1 DOI bi OEOET T O

State party is to exercise Article 1 juriséttion outside its own territory, the regional and indivisible

nature of the Convention rights requires the existence of a regime in which that State enjoys legal

powers wide enough to allow its vindication, consistently with its obligations under internaibnal

law, of the panoply of Convention rights rights which may however, in the territory in question,
OADOAOGAT O AT Al EAT Pi 1 EOEAAI PEEIT Ol PEUS8S

Sh 8 AT 1
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replication in the extréerritorial environment to a level comparable with what the
sending State executive enjoys within its own territ§Py.

A few yearsafter R (AFSaadoon)and Al-Skeiniwere decided in the U.K. the
mattes were referred to the Strasbourg Court AlsSaadoonand Al-Skeini and Others
where the court employed much of the same reasonitigea&upreme Court yet came to
opposite conclusiaon their finding of he facts On the issue of jurisdiction the court
again noted the limad, inot abl jyurisdicéonat reachopermited by Article 1,
recognizing e need for contracting States to secure protected rights and freedoms to
those within its own jurigdtion while not imposing these standards upon the States
within which this extraerritorial jurisdiction was being exercisétt. The court then
further acknowledged that customary international law and treaties do recognize the
extraterritorial exercisof a St ateds jurisdiction, again
consular agents abroad and on boairdraft and vessels registered in or flying their
St at e?sUsirglsimir.reasoning as the U.K. Supreme Court, the Strasbourg Court
disagreed in t result and concluded that the circumstances showedibdtttoandde

jure control and therefore the detainees were within U.K. jurisdiction and entitled to

20 hidh O O A OBk Conv@ritidn® nafdral setting is theespace juridiquef the States parties; if,
excepionally, its writ is to run elsewhere, thisespace juridiquemust in considerable measure be
replicated. In short the State party must have the legal power to fulfill substantial governmental
functions as a sovereign State. It may do so within a narrowge, as in an embassy, consulate,

military base or prison; it may, in order to do so, depend on the host State's consent or the mandate
of the United Nations; but however precisely exemplified, this is the kind of legal power the State
must possess: it musenjoy the discretion to decide questions of a kind which ordinarily fall to a

State's executive government. If the Article 1 jurisdiction is held to run in other circumstances, the
limiting conditions imposed by the four propositions | have setoutwilA A 0T AAOI ET AA8d

241 Supranote 220 at para 84, andsupranote 221 at paras 131150.

242 |bid at para 85and supranote 220 at para 135.
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protections of theECHR?*** In the end these two courts, despite coming to different
results, ageed upon the principles governing the exercise of @trédorial State
jurisdiction.

3.3.2 Extra-territorial Jurisdiction and Security Council Resolutions As can be seen

from these decisions, an overriding concern regarding State-texttarial actions
remains the degree of infringement one State may impose upon the sovereign jurisdiction
of another State. At this point it becomes important to also recognize the potential effect
of the UN Charter and its goal of maintaining international peadesanurity?** In
achieving this goal, the UN Charter balances the interests of international Hghigf®

with respect for the independence and equality of Stdtesnd in the context of
international jurisdiction it is the work of the UN Security Coundhirough its

resolutions (UNSCRSs), that will have the most effeachieving this balance

243 |bid at para 87 where the Strasburg Court stressed that the detainees were taken prisonemd

the deaths occurredwhile the U.K. was essentially an occupying power and then retained while the

U.K. remained to assist in stabilizing Iraqi security during which time a Multi National Fore order

OOAOAA OEAO OAIl DOAI EOAO AOOOAT O U OOAA AU OEA - . ¢
Al 160i1 AT A AOOEIT OEOU 1T £# OEA - . &068 4EA 300A0AOOC #
consistent with their own dicta in Al-Skeini,citing supranote 218 at para 62. Also followed insupra

note 220 at paras 149150 where the Court held that in the exceptional circumstances of coalition

forces removing the Iragigovernment from power and until the accession of the interim government,

OEA 5+ OAGAOAEOAA AOOEI OEOU AT A AiI 1T O601I1T 1T OAO ET AEOE
thus establishing a jurisdictional link.

244 Supranote 99, supranote 1 at 35, discussing the recognition at art. 1 of the UN Charter of the
interdependence of political, social, cultural, humanitarian and economic problems internationally,
andthe role the UN is expected to play in addressing these human problems together witmumber
of idealistic, rather than normative, objectives that balance the interests of States against those of
peoples (individuals).

245 Sypranote 99 (UN Charter ) D OAAT AT A O07A OEA o0AT PI AO T £ OEA 51 E(
reaffirm faith in fundamental human rights, in the dignity and worth of the human person, in the

equal rights of men and women and of nations large argiall, and to establish conditions under

which justice and respect for the obligations arising from treaties and other sources of international

law can be maintained, and to promote social progress and better standards of life in larger

AOAAAT I 08

246 |pid, at art. 1,
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The UN Security Council enjoys the auth
threat to the peace, breach of t heasugeace,
as required to fAmaintain or realthewhdle i nter
acting fin accordance with the PuUV#pmses a
order to give effect to this responsibility, all member States must accept the
implementation of Chapter VI and VII measuféSalongside the requirement imposed
byArticle 103 that #Aln the event of a conf/l
the United Nations under the present Charter and their obligations under any other
international agreement, their obli®jations:
Thus any discussion of international jurisdiction must acknowledge the power of the UN
Security Council, which through its resolutions can cross all principles of State
jurisdiction, and even sovereignty, and sanction at international law an otherwise

unlawful act (such as by authorizitige use of force againstdate).

The question of the extent to which UNSCRs can qualify other international law

was reviewed by the Bish House of Lords imAl-Jedd&>* where Articles 252 and

247 |bid, at art. 39.

248 |bid, at art. 24(2).
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250 |pid, at art. 103.

251 R (on the appliation of AHJedda) v. Secretary of State for Defef2@07] UKHL 58, [2008] 3 All ER
28 (Al-Jedda. Specifically the question raised was whether the U.K. had sufficient authority to detain
individuals for security reasons while operating in Irag as part ba UNSCR authorized multinational
force.

521 OOEAT A ¢ uMetBefs ©fAN® Uri€d N&tidns agree to accept and carry out the decisions

I £ OEA 3AAOOEOU #1 61 AEI ET AAAT OAAT AA xEOE OEA DPOAC

56



103°° of the UN Charterwere examined to see if they qualified U.K. obligations under
Article 5(1) of the ECHR®* The majority decisions reconciled the competing
commitments of the UN Charter and UNB@546 (20045 with those of the&EeCHRby
qualifying, rather than displacingECHR Article 5(1) with UN Charter obligatiorfS®
Reconciling practical realities of ground operations with the desire to observe detainee
rights to the greatest extent possiblethe decisin held that the UN Charter had

primacy overECHR obligations, and only by qualifying theCHR right under Article

231 OOEAT A pmo OAAAO O)tieenGre AblightidonsiofGhe Mefbehks ofitfielUrEedE A O A A
I}lations under thAe present Qharte[and th~ei[ obligationsﬂunder any other intgrqational agreement,

OEAEO 1T Al ECAQOETIT O O1 AAO OEA DPOAOGAT O #EAOOAO OEAIIT E
254 Human Rights Acl998, c. 42, incorporating ino U.K. law the ECHR. S&eipranote 251 at paras

151-152.

255 Supranote 236 (UNSCR 1546) at para 10. Thauthorization was similar to that granted for ISAF

forces authorized under S.C. Res 1386 (2001), U.N. Doc. S/RES/1386 (20 December 2001) para 3,

and S.C. Res 1510 (2003), U.N. Doc. S/RES/1510 (13 October 2003) para 4 which authorized ISAF to

OOAEA Ail 1TAAAOOAOU 1 AAOGOOAO dythrombourdghadnistéa@O | AT AAORA
allow Afghan Authorities, UN personnel and international civilians engaged in reconstruction and

humanitarian efforts to operate in a secure environment).

256 Supranote 89 at 144, supranote 251 at paras 3, 2639 (Lord Bingham), paras. 115118 (Lord

Rodger), paras. 125129 (Baroness Hale), paras 13136 (Lord Carswell), and paras 151152 (Lord

Brown). Lord Bingham noted thetextofth& . 3#2 xEEAE OAEA E1T DPAOO OEAO O«
shall have the authority to take all necessary measures to contribute to the maintenance of security

AT A OOAAEI EOU ET ) OAN ET AAAT OAAT AA xEOE OeEA 1 AOOAC
letters was that from US Secretary of State Colin Powell, which provided at paragraph 14 that as part

of its combat operationsGhe MNF stands ready to continue to undertake a broad range of tasks to

contribute to the maintenance of security and to ensre force protection. These include activities

T AAAOOGAOU O1 AT O1 OAO 11 ciEIC OAAOOEOU OEOAAOO DI OAZ
future through violence. This will include combat operations against members of these groups,

internment wher e this is necessary for imperative reasons of securiy demphasis added).

57hidAO PAOA8 oth ow xEAOA , 1 OA "EICEAI EAI A OEAO 58+
I £ AAOGAT OET 1T xEAOA OEEO xAO 1 AAAOOA Gtlénsuee that tikel DA OA OE C
AAOAET AA8O OEGEOO O AAO ' OOEAT A v ri & OEA #11 OAT OEI
ET EAOAT O ET OOAE A AAOAT OEilT 68
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5(1) to the minimum extent required or authorized by the UNSCR, could the competing

commitments be reconciled®

From the reasong in Al-Jedda Articles 25 and 103 of the UN Charter combine
to mean fAthe [UN Security] Counci l has the
with which States must comply in al/l circu
the UN Security Concil and Chapter VII actions would be ineffecti@. It therefore
follows that, when examining other international obligatjansluding those involving
human rights (with the possible exception jaE cogensnorms), these competing
obligations may be lified by applicable Security Council resolutions. This is not to
say that conflicting obligations are always to be invalidated in favour of Council
authorizations; rather infringement of these rights is to be no greater than required in
meeting the Serity Council mandaté®® The effect of this reasoning is evident in the
contemporary practice of summarily disposing of equipment, arms and ships suspected of
being used or intended for use in pirdcg power not provided for under UNCLOS or

any other in¢rnational law®*

258 Sypranote 89 at 157, citingibid at para. 125, 126 wheA " AOT 1 AOGO (A1 A AGPOAOOGAA
has to be found of reconciling our competing commitments under thdJN Chartej and the European

#11 OAT OEiTonh AT A EAI A OEAO OOEA 111U xAU EO AU AATE
suchthatthe ECEO xAO 110 OAEODPI AAAA8 8 OEA OEGCEO EO NOAI
AOOET OEUAA AU OEA OAOI 1 OOEIT 8 7TEAO OAT AET O T £ EO C
259 Supranote89A 0 pteh AEOET Curity Bourkifadd Idiethationdl4 &vAin [3. Kalone

(ed.), the UN Security Council: from the Cold War to the 2Century (Boulder, Rienner, 2004), 34.

260 |pid at 157, 159-161.

261 Supranote 67 at 146-147. Atsupra note 68 (UNSCR 1846 para 9; UNSCR 1851 para 2; UNSCR

1897 para3)] I OAT AOOET OEOU EO AOGOAAI U DPOi OEAAA xEAT 03C
i OCAT EUAOCET 1 086 AOA AAI 1 AAEOBRDI AOAET OAEAEDODADOGAADEAR
and disposition of boats, vessels, arms and other related equipment used [or where there are

COiI 01 AO &£ O OOOPAAOGETI ¢ OOAE OOAY EI 88 DEOAAU 8 1 FEA
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It is with all of this in mind that my examination of the international legal bases
for operations wil | -tgritovataetiors will rrecessarily enga@eC N O s
one or more of the above principled. will therefore next atline the legal basis at
international law for jurisdiction over countrarcotics trafficking, and then counter
piracy operations, after which | will discuss the jurisdiction required to lawfully detain
ships (and their occupants) at sea, and the rigitisobligations engaged under IHRL
when persons are detain@d well as potential remedies for any breaches.
3.3.3 Jurisdiction in Counter-Narcotics Missionsi OP CARIBBE The international
legal basis for OgCARIBBE canbe tracedfirst to Article 108 of UNCLOS, which
requires all States to amperate in suppressing illicit higgeas drug trafficking®
Article 108 goes on, however, to restrict this requirement to situations where a State
believes on reasonable grounds that its own flagged ship is engadjmit trafficking,
and provides that the State may requesbmeration from another Stat& Subsequently,
the UN Narcotics Conventiowas adoptedwhich againpermitted third party requests to
board and search anothere8sanabstefaggeds:¢
suspect they were engaged in illicit traff
and, where illicit narcotics are found, to take appropriate attfonThis authority
contemplated such actions anywhere outside dfdagal waters’®® but again relied upon

consent from the flag State to taketian. As with UNCLOS, thenthe enforcement

262 Supranote 38 (UNCLOS) aart 108(1).
263 |bid at art. 108(2).

264 United Nations Convention against lllicit Traffic in Narcotic Drugs and Psychotropic Substarges
$AAAT AAO pwyyh 58.84838 puyPch P8 wus8 jO5. . AOAT OEAC

265 Qupra note 77 at 83.
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jurisdiction provided through this treaty containedag by requiring flag-State consent
prior to taking investigative or enforcemexution.

Through a series of multilateral andaberal treaties, themselves encouraged by
the UN Narcotics Conventigff® a number of affected States entered into agreements that
have formed a web of 6éadvanced “YeThesd ssi on
per mi ssive agreements al/l contain Oprefere
flag State jurisdiction over their flagged ves$8fut the agreements then vary in their
functional approach to boarding and detentidnys the other signatorystate. The
Spanishltalian agreement, for exanglprovides that each party givesthe other the
fright toi nt er vene [ ab ¢® whie the &suncil of £uropeyAgreement
(1995 European Agreement o) pfsorendeded’® t hat
rat her t han extradited, Areflect (ing) SOl

enforcement jurisdiction is ZsThemardpeah!| y on

266 Supranote 264 at art. 17(7).

267 Supranote 77 at 85z 96 citing the Treaty between the Kingdomfd&pain and the Italian Republic to

combat lllicit Drug TraffickingatSed px X @ 5. 43 ¢ ¢ ¢ OAD EAD T 480RMOFOGEIR OE A
on lllicit Traffic by Sea, implementing Article 17 of the United Nations Convention against lllicit Traffic

in Narcotic Drugs and Psychotropic Substantes %43 118 puve jop *AT OAOU pwwuv(
I COAAIT @bl ZAdi@teral agreements between the United States and States in the Caribbean

basin, Central and South America and the United Kingdom.

268 |hid at 85 citing the 1990 Spanishlitalian treaty, art. 4(2) and 6; at p. 86 with reference to 1995
European Agreement.

269 |bid, at 85 citingR v. Dean and Bolddt998] 2 Cr. App. R. 171, 175.

204 EA OAOI OOOOOAT AAOG EAO AAAT EAI A ngthefolcdd OUT T 1T UI T C
movement of the prisoner without recourse to the full rights normally engaged in an extraditiog
xEOEET OEA %0OI PAAT Ai 1 O0A@O OEEO EAO AAAT AAOAOEAAA
involving a judicial process and a degree & O1 AT OE C E Quid, adgdY Oith@NE Vemdemann,
O4EA %0OOI PAAT AOOAOO xAOOAT O AT A EOO EOI AT -OECEOO E
19.
271 Supranote 77 at 86 citing supranote 267 (1995 European Agreement) arts. 14, 15 and W.

Ei i 7T OAh O. AOAT OEAO E1 OAOAEAOQEIT AO OAMGIndEA pwwuv #
Policy3 at 11.
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nation$’? have moved beyond the encouragement found itut&larcotics Convetion
to create a proactive and midteral approach to stemming the flow of narcotics,
permitting an expeditious application of UNCLOS akdN Narcotics Convention
enforcement spirit.

Of greater concern to contemporary RCN operations are the extense® cferi
bilateral treaties entered into between the United States and affected Caribbean basin
States, proi di ng f or i ¢ & msirgennationall watdrso amd enforcegment
(seizure) jurisdiction %’vihese agresnsnggpically t hei r
provide for feither actual or ?fregusingmed cor
reqguest for consent from the intervening
response [within a set time limit] the requesting Party will be deemedve heen
aut horized to board the suspect vessel for

] 275

[ the suspect vessel i The timenrgoaigeraenht ranges fiom | i c i t

automatic consent (no time requiremenif)to two?’’ and three hour§’® These treaties

272 |bid (1995 European Agreement).In 2007, seven Europearcountries (France, Ireland, Italy,
Netherlands, Portugal, Spain and the U.K.) concluded an agreement teoperate through the
Maritime Analysis and Operations Centre (Narcotics) (MAOC (N)) for the suppression of illicit drug
trafficking by sea and air wihin an operational area of the Atlantic (Europe to West Africa) and into
the Western Mediterranean basin. Canada and the US hold observer status.

273 Supranote 77 at 89.
274 |bid.

275 |bid citing the Agreement between the United States and Guatemala Concerning Cooperation to
Suppress lllicit Traffic in Narcotic Drugs and Psychotropic Substances by Sea ar{g08i8)

i O' OAOAI AT A ACOAAI AT OGoaq AO AOOG8 xjodj Aq AT A jAQs
276 [bid at 90 citing the Agreement between the US ahthiti concerning cooperation to suppress illicit

maritime traffich  +! 6 o¢omnyx w | pwwyx q | Aylednied Betwee@ DAUSIakdiCOstaRicaA T A
Concerning Cooperation to Suppress lllicit TraffiElAS 13005 (19 November 1998, amended 2 July

pwww QOAOZEAA ' COAAI AT 66Qs8

277 |bid at 89-90 citing agreements withsupranote 275§ O' OAOAT Al A Agreetndnd i AT 66 Qh
between the US and the Republic of Honduras concerning Cooperation for the suppression of illicit
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then further provide direction on authority for subsequent legal proceedings, should
illegal activity be revealed following a boardiiigagain covering a range of constraints

and permissions to seek instructions from the flag Sfaterior to t&king law
enforcement actions. Because these agreements are binding only upon those States party
to the agreements, it can be seen that care must be taken to understand, early in the
boarding and search phase of a naval operation, precisely which flagcalaatarget

vessel flies.

Next, looking to the practice of LEDETs, operating as law enforcement
authorities from one State embarked on ano
ships for law enforcement purposes, it may be observed that thisaappis neither
uncommon nor noverli.derTshée, uosre |oafw desnhfiopr c e me

onboard another Stateos government al ves

maritime traffic in narcotic drugs and psychotropic substancddAS, 2000 U.S.T. LEXIS 159

f O(1T1TAOOAO WngdeRehtibdvieéndhg iS and the Government of Nicaragua concerning

cooperation to suppress illicit traffic by sea and aF|AS, 2001 U.SFd , %8) 3 ¢o j O. EAAOACOA
I COAAIT Arlatyén@iit between the Government of the US and the Government of Panama for

Support and Assistance from the U.S. Coast Guard for the National Maritime service for the Ministry of
Government and JusticdIAS 11833, U848 , %8) 3 vp AT A OODPDPI Al AT OAOU AOC
I COAAT AT O ongréemdnt bAtwediEttde US and Venezuela to suppress lllicit Traffic in Narcotic

Drugs and Psychotropic Substances bybea4 ) ' 3 ppwcx | pwwpd j O6 AT AUOAT A !

278 |bid, at 90 citing agreements theAgreement between the US and Colombia to Suppress lllicit Traffic

bySed +!6 tyYoex | pwwxq j O#Aglteéner beAveen BathAdhd aAdtt@ g h OEA
Concerning Cooperation in Suppressing lllicit Maritime Drug TraffickifgAV 5337 p wwy q j O" AOAAAT
I COAAT AT O oagréemdnt bAtwediEttde Government of the USA and the Government of Jamaica
concerning cooperation in suppressing illicit maritime drug trafficking’|AS, 1977 U.S.T. LEXIS 21

Ai ATARAA 4)13 h cnnt S@3BAIBATL OBI8 p j O* Al AEAA

279 |hid at 90-91. Agreements between the US arsipranote 276 (Haiti Agreement) at art. 16, Costa

Rica Agreement at art. Gsupranote 277 (Honduras Agreement) at art. 7(1) andibid (Barbados

Agreement) at art. 15 are cited as typical, providing that flag States retain primary jurisdictional

rights on their vessels, which may be waived on request from the US. In contrabid (Columbian

Agreement) pemits situations of US law enforcement primacy to the exclusion of Columbian

criminal law at art. 16, while the agreement asupranote 277 (Venezuelan Agreement) only permits

OAT AQPAAEOE|I ODAQABDPEOCRET AOAOI OKEEAE O0AOOU EO O Ag/
at art. 8.
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authorized within one multilateral conventf8hand seven US bilateral tréeg?®' The
intent of these agreements is to permit States (normallu®)rto retain formal control
over interdictions involving their own flag vess&fsand for all vessels within their own
territorial waters,?®® likely in situations where those States didt have the naval
capabilities to exercise such operations themselves. The US Coast Guard use of
LEDETS then evol ved i n a parall el fashio
opportunityao, transiting or opetataifdigcker a
as a means of working around the Amerigansse omitatusdoctrine prohibiting US
military personnel from directly engaging in law enforcement activifies.

Under the LEDET paradigm, a USN vessel interdicting suspected drug smugglers
w o u | hdft itditactical control to the [US] Coast Guard, hoist the Coast Guard ensign to
signify its law enforcement authority as a temporary [US] Coast Guard unit, and then

deploy its LEDET to carry 25urhis probessislaBov enf i

280 Agreement Concerning Gaperation in Suppressing lllicit Maritime and Air Trafficking in Narcotic
Drugs and Psychotropic Substances in the Caribbean At@April 2003, TS2003-82 at art. 810.
(Online: http://www.minbuza.nl/en/key -topics/treaties/search -the-
treatydatabase/2003/4/010467. html)

281 Supranote 77 at 91 citing supranote 278 (Barbados Agreement) at art. 34; Costa Rica Agreement
at art. 4;supranote 276 (Haiti Agreement) at art. 410; supranote 277 (Honduras Agreement at art.
4; and Nicaragua Agreement at art. %); and supranote 278 (Jamaica Agreement) art. -B.

282 |pid.

283 Juliana Gonzale® ET OT h O) 1 OAOAEAOGEI T 1T £ . AORDWBEAZD ET )1 6AO
-EATE )1 OSRev.@434] | B8

284 Coast Guard Law Enforcement Detachments (LEDETS): A History (Online:
http://www.uscg.mil/history/articles/LEDET _History.asp last modified 26 January 2012), Michael
#O1T1TETCEAI O-EI EOAQUBO )T O11 OAI AT CEAD 9IAx 4 B EOAM | A
Seattle U. L. Rev. 699 (2002003) 703-705.

2587 OCl AO $ATEAI Oh O(1Tx O1F '1111TAAOCA 2A0PI 1T OEAEI EQEA
- AOEOEIT A #1 01 OAo A O 012 61 U. MidmhLORe® £51, bt (.6483} Seﬂad&p
Joseph lOAT AEh
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knoon as CHOPing, or a 6Ch#Those detanedOy ¢he at i or
LEDETs are then prosecuted within the American judicial system for contraventions of
the United StateMaritime Drug Law Enforcement A&f, an extraterritorial application
ofUSdonrestic | aw that American courts have [
vessels on the high seas irrespective of any direct nexus between the conduct and the
Uni t e d .?®SThis breasl interpretation of lawfulness relies in part on US judicial
interpet ati on of UNCLOS by reasoning that St e
prescriptive jurisdiction, as by sailing without a flag state they were seeking to avoid any
nationodos®authority.

This system of embarking LEDETs was subsequently expandedddye use of
USN vessels to include Dutch, British and French government®&hgsspart of what is
referred to as the 6 We®%requently theugh teuuaeroli S h i
existing or amended bilateral agreements that specifically contemhatece of these

foreign warship$®? Persons and suspects detained by the LEDETs deployed onboard

286 |bid (J. Kramek) at 139.

287 Supra note87.

288 Supra note 77 at 81.

2891 1 1 UOT T Thak BirkiAgFFédiing:Cstateless Ships, Universal Jurisdiction, and the Drug o

4 0AEEEAEETI C 6 A00AT )1 OAOAEA G&LT citihgitéd Sjates w. Cajicgdoo x 9 Al A
47 F.3d 370, 372 (9th Cir. 1995)

290 Supranote 285 at 139-140, citing U.S. Coast Guard Memorandum from Commandant of Coast
Guard, 272353Z, on LEDET Embarkation Aboard WIGS (May 1993) and the Odast Guard
Memorandum from American Embassy in Caracas, 101753Z, on U.S./V.E. Maritime Coubterg
Shipboarding AgreementProtocol Initialed Covering U.S. Coast Guard boardings from U.K., Dutch and
French Warships (July 1997).

291 |bid.

292 |pid at 140 citing a diplomatic note made on 2 July, 1997 ®upranote 277 (Venezuela
Agreement).
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these foreign warships then continue to be prosecuted by US courts, the foreign warships
exercising no claim of jurisdiction in the matfé?.

As can be seerCanada would be engaging in what has become a well adcept

practice by entering into bilateral or midteral agreements with other affected States to
determine issues of jurisdictional claim over vessels and their crews suspected of
trafficking on the Igh seas, or within territorial waters if so provided. Likewise, by
embarking USCG LEDETs onboard RCN SHipsCanada would be following in the
wake of other affected States who have chosen to work with American law enforcement.
Either course of action Wibring about further issues of exttarritorial jurisdiction, as
will be discussed in subsequent chapters.
3.34 Jurisdiction in Counter-piracy Operations To begin to understand the
contemporary issue of piracy it is first necessaryetdew what piacy is,not only in
customary and treaty law but also domestic laws and contemporary international
practices. The most widely accepted definition of piracy at international law is found in
UNCLOS®*at Article 101, which states that piracy consists of:

(a) any illegal acts of violence or detention, or any act of depredation, committed

for private ends by the crew or the passengers of a private ship or a private
aircraft, and directed:

293 No instance of claims under any European law was fourgdwhich accords with anecdotal

statements made by USCG officials workjnat the Joint Interagency Task Force South in July 2007

OEAO OEiI OI A OOAE A Al AEi AOEOAh OEA ACOAAA AT OOOA i
(having seized the narcotics) rather than see any chilling effect to this fragile international aggment

and cooperative action created by human rights litigation.

294 One bilateral treaty contemplating such an arrangemen is theramework Agreement on

Integrated CrossBorder Maritime Law Enforcement Operations Between The Government of Canada
and The Goernment of the United Staets of Amerid@an TS 2012 No 25 (entered into force 11
October 2012).

295 Supranote 38 (UNCLOS).
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(i) on the high seas, against another ship or aircraft, or against persons
property on board such ship or aircraft;

(i) against a ship, aircraft, persons or property in a place outside the
jurisdiction of any State;

(b) any act of voluntary participation in the operation of a ship or of an aircraft
with knowledge of facts nkdng it a pirate ship or aircraft;

(c) any act of inciting or of intentionally facilitating an act described in
subparagrapte) or(b).2%

At international law thereforenaact of piracyis one that first incorporates an
illegal act of violence, detentionr depredatioi?’ Next, this illegal action must be
committed for private endsthis excludes individuals acting on behalf of a StateThis
definition of piracy also excludgsracytype acts taken for political motives, including
terrorism?®® The thirdrequirement is that it must be a private vessel used to commit the
acts of piracyy agai n, unl ess a State vessel b6s crew
to a pirate vessel, State vessels (either warships or government ships) will not meet this

requiement. Lastly, and as will be seen critical to this discussion, to fit within the

296 |bid, art 101.

297 Alfred Rubin, The Law of Piracy2d ed. (Irvington-on-Hudson, NY: Tansnational, 1998) c.1 at 366

367. Rubin points out that the question of by whom, and under what law are these acts found

OEI 1 ACAl 6h xAO 1 AZEO O1 OOAOAAS )T #AT AA LCriniralO 01 A Al A
Codesupranote20A0 AO0OO0O8 xt1h BDEOAA UEvénOonexknintid pacywhoteieds AA A O Oj
Alu AAO OEAOh AU OEA 1 Ax 1T &£ 1AOGEiIi 1 Oh EO PEOAAUS8DH

298 Supranote 3 at 284. The private ends requirement waéirst incorporated into an international

treaty in the United Nations Convention on the High Se28,April 1958, 450 U.N.T.S. 82 at art. 15.

Reasons for the persistent inclusion of this requirement are uncertain, howeveaupranote 212 at

144-145 speculated this was done for reasons of drafting expediency and not out of a considered

decision.

29- EAEAAI 0AOGOI AT h O00i OAAOETT O ! £&I OAAA O #ADPOOOA,
)y T OAOT AGET T Al LJAL2GOE2008 at 124 Al Passma® @oints out however, such acts are

captured under theConvention for the Suppression of Unlawful Acts Against the Safety of Maritime
Navigation 1678 U.N.T.S. 221, 27 |.L.M. 668 (198&ntered into forceMarch 1, 1992; 5 ! 6 8
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definition of piracy for the purposes of international law the impugned act must occur
beyond any coast al Statedbs terr i tataniofal sea
any particular coastal Stat¥. Af ourt h requirement known as t
commonlycited, namely that a pirate act cannot occur on a single vessel but must involve
two or more vessels or aircraft.

Having defined what constitutgsracy, Article 110 of UNCLOS then authorizes
State warships to board suspected pirate vessels on the high seas, other than those
enjoying complete immunity, where it is reasonably suspected the ve¥¥el is:

(a) engaged in piracy;

(b) engaged in the slavede;

(c) engaged in unauthorized broadcasting and the flag State of the warship has

jurisdiction under Articlel09;

(d) is without nationality; or

(e) though flying a foreign flag or refusing to show its flag, the ship is, in reality,
of the same natiatity as the warship.

300 The High Seas are defined iSupranote 38 (UNCLOSHrt 69 and 86 to comprise all parts of the

sea that are not included in the EEZ, in the territorial sea or in the internal waters of a State, or lret

archipelagic waters of an archipelagic State. This exclusion of the EEZ from the high seas is not

Ol EOAOOAT T U EATA AO AAAOOAOAR AU T PAOAOGEIT T &£ AOOEA
other pertinent rules of International Law apply to the exclusive economic zone in so far as they are

TTO0 ETATI PAOEATI A xEOE OEEO 0AOO6h OEOO PAOI EOOET ¢ C
including piracy, apply to the EEZ provided they are not in conflict with UNCLOS provisions

respecting the EEZ; see Douglas Guifoyl&reaty Jurisdiction over Pirates: A Compilation of Legal Texts

with Introductory Notes prepared for the3r Meeting of Working Group 2 on Legal Issues of the

Contact Group off the Coast of Somalia, CopenhagenzZ& August 2009at 4, available at
http://www.academia.edu/195470/Treaty Jurisdiction_over_Pirates_ A_Compilation_of Legal Texts
with_Introductory_Notes. This requirement that international piracy only be found outside the limits

of territorial sovereignty can be traced b State desires to maintain control over illegal acts occurring

within their sovereign waters; ibid at 146.

301 Sypranote213at147pt ¢y xEAOA OEA AOOEI O OOAAAOG OEEO OOx1 0OF
desire to maintain sole jurisdiction over incidents occurring solely onboard their own flagged

vessels. The author opined that by limiting the definition of piracy to exclude incidents, however

violent, that did not involve another States flagged vessels the conumity of nations signaled that it

was not concerned with otherwise criminal conduct whose effect did not spread beyond the hull of

the concerned vessel.

302 |bid (UNCLOS) aart 110.
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Where the warship reasonably suspects any of these infractions, verification by
boarding, inspection of the sligpdocuments and further investigation are permitted
under Article 110, but must beatciddhmpl.et e
Complementary authority is provided at UNCLOS Article 105, which authorizes every
iState, on the high seas or in any other p
a pirate ship or aircraft, or a ship or aircraft taken by piracywamer the control of
pirates, and arrest the pe¥sons and seize

Gaps in the restrictive UNCLOS definition of piracy, including the private ends
requirement and the exclusion of i nci dent
were dramatically exposed on 7 October 1985 when the Italian cruise liner ACHILLE
LAURO was hijacked by Palestinian terroridts. Demanding that Israel release fifty
jailed Palestinians, including convicted terrorists, the terrorist hijackers held AGHILL
LAURO for 48 hours and killed a single American citiZ8h. Although publically
decried as piracy, this incident failed to meet the legal definition at international law for a
number of reasons, including the political basis of the act (terrorism), ¢keofaa
Asecond vessel 0, and that the hijacking a

waters. Largely in response to this criticism, @envention for the Suppression of

303 |bid. As will be further discussed, this universal enforcement jurisdi@in is exercised by the flag
State of the warship. Therefore, naval commanders continue to require domestic legal authority,
either standing or situational based, to conduct such actions.

304 |pid at art. 105.

305 The President of the UN Security Council, WBET ¢ &I O OEA #1 O1 AEIl h
and criminal hijacking as well as other acts of terrorism, including hostagd AEET C8 6 5
Security Council Statement, 24 1.L.M. 1565 1985, S/17554.
6( AT 1T OO 40A0EHh O#1 1 AAMRBlpgresdoh of Onlaivbl @éts adalrst hd Safety

"""" hi 081 ©2088) dt 888339 descbhdd8 ocow | ¢
the death of Leon Kinghoffer.
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Unlawful Acts Against the Safety of Maritime NavigatidoSUA) was negotiad and
concluded®

The SUA addresses violent acts carried out onboard seagoing vessels which
amount to threats against the safety of navigation, and prohibits the use of force to seize
ships, acts of violence against persons onboard or destructionsefsses cargo likely to
endanger the safe navigation of the ship, and the placing of devices onboard ships which
are likely to damage or destroy the vesS&l.By addressing piracyequired elements
found in UNCLOS such &ship h’® tplvdté endsuot ed
requi réameadt 6 h-s e @ i*'fthel SUA provides for arguablproader
enforcement jurisdictioin requiring States partip criminalize those specific acts within
their domestic legislation and thus achieving the jurisdictional nexiwgelen the act and
the prosecuting Stafé®> The SUA also obliges contracting States to either prosecute or

extradite alleged offenderd? and to settle any disputes via arbitration or referral to the

307 Supranote 299 (SUA).

ssEuged +1 1 O O OEAER O! OAT OATAIT 11T OEA 3AAd 4EA $E
4A001 OEOOOSOh . 1T OOExAOOAOT , Axh 0-00Adt BAcitingivalvidal A , ACAI
(Al AAOOOAI O4AO0O0T OEOI 11 OEA ( ECEBMOTAeOtignohEA | AEEIT | A
-AOEOEI A 3AEAOUGh yyre(1988)8 *8 )1 081 ,8 cowh ¢xm

309 Supranote299 (SUA) at art. 3.
310 |bid at arts. 1(7) and 3. See alssupranote 59 at 42.

311 |bid (SUA) at art 3. See also R. Beckman T UA -)5 (AT AAThEOUKEI 1 AOBOET A

0
#1 1 AAO OEOAAUR ! O AA 21 AAAOUR AT A - AOEOGEI A 4AO0O0OI1 OEC
312 |hid at art 4. See alssupranote 59.
313 Ibid (SUA) at art 6. SUA currently has 158 contracting States / parties comprising 94.66% of the
x]T Ol A6O OEEDPPEI C OiIT1ACA xEEI A OEA 35! 001 O1 ATl pwy
Status of Conventions Summary, iine: http://www.imo.org/About/Conventions/StatusOf
Conventions/Pages/Default.aspx)

314 |pid at art 10.
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ICI3*®*While certainly Ipraoyalitedr aicn st prmhi df tele
at the same time jurisdictionally more restrictive than UNCLOS, specifically by limiting
its jurisdictional reach to those bases found in Articfé°6The SUA therefore seeks to
address, through treaty law, gaps found imithe UNCLOS and customary international
law prohibition on piracy™’
Adding further complexity to this issue, counpgracy operations conducted
under UNCLOS or SUA authorities alone exercise universal enforcement jurisdiction but
with significant limitaions®!® These limitations are partially the result of definitions,
seizure and investigative authorities provided by customary international law and at
UNCLOS**® which define but do not prohibit or prescribe punishment for transgression,
and therefore leavthe burden of prosecuting and punishing pir@sg State concerf
The application of universal jurisdiction over the crime of piracy is also somewhat
li mited, as it appliesjiorl y¥&nAsiaweslt,adef i n

St at e écstionpof tisscrime under its municipal laws cannot exceed the crime of

315 |pid at art. 16.

36 hidAO AOO o8 SAAGEIT p OANOEOAO OOAOGAO OOEAI 1T OAE!
jurisdiction over the offence sé forth in Article 3 when the offence is committed: (1) against or on

board a ship flying the flag of the State at the time the offence is committed; or (2) in a territory of

OEAO 30AO0ARh ET Al OAET ¢ EOO OAOOE SdctoEdrtheOphodides 1 O j o q A
OEAO O! 30A0A DPAOOU 1 AU Al Oi AOOAAI EOE EOO EOOEOAER
by a Stateless person whose habitual residence is in that State; or (b) during its commission a

national of that State is saied, threatened, injured or killed; or (c) it is committed in an attempt to

ATi pAl OEAO 30AO0A OF Al 10 AAOOAET AOTI ATETGC AT U A
317 In Canadathe SUA is incorporated into criminal law asupranote 20, sectim 78.1

318 Supranote 59 at 141.

319 Specifically Articles 101, 103, 105 and 110.

320 Supranote 38 (UNCLOS) aart. 101.

321 Piracy as defined by the law of nationsupra note 1 at 958, citingsupranote 95.
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piracy as defined at international 1&%. From this it has been proposed that piracy,
while jurisdictionally a universal crime at international law, is the narrowest of
internationalcrimes? as it requires municipal prosecutorial authofffy. In a similar
vein to piracy,operationsn support othe SUAmustalsorely upon a Stats exercise of

extraterritorial jurisdiction®?®

This is in contrast to other recognized internationahes
such as genocid® or war crimes?’ which provide both definitionsfgrohibited acts as
well as requiring those found guilty to panisked by the respective tribunal

From this, countepiracy type operations conducted simply pursuant to

UNCLOS, SJA or customary international legal authorities carry with them the

requirement that States have enacted required domestic legal authorities. As has been

322 Such an act would go beyond the universal jurisdiction provided by the international definition.

This is why States are normally barred from arrestingand typically refrain from criminally

proscribingh OET OA OOODPAAOGAA 1T £ AAOO T £ PEOAAU FAAOOOET ¢
even if that other State is unable or unwilling to take action itself. In Canada, piracy is defined at

supranote 20 at s. 74(1) asO %OA OU T T piracfvihb dogs@iy act that, by the law of nations, is
PEOAABADA EO bpOI EOEAA AO Os8 xmracy\ﬂhllemEJleEtof@%ﬁd&@UI TA xEI
guilty of an indictable offenceand EAAT A O1 EI POEOT T 1 AT O A& O | EEA8G

323 Supranote 59 at 139-140.

241pidh AO powh AT A EO OAZEl AAOA Meréhant Shippih@adhdMatittne CAT | 6 O A
Security Act1997 (c.28) 1997 which prohibits and prescribes punishment for piracy based in part

upon the definition found at Supranote 38 (UNCLOS)or Kenyan law which largely incorporates the

text of Article 101 UNCLOS into its domestic criminal legislatn without specifically referring to

UNCLOS in th&enyan Merchant Shipping Ac2009, section 369.

252 UAT +A1 1 AUh O5.#,/3h AOGO .1 #ECAO(4 | OAOCAT T ET C /.
95 Minn. L. Rev (2011) 2285, 2293 (2011). This is due the SUA not providing universal
EOOEOAEAOQEITh AO A@gbpi AETAA AU %OCAT A +11 01 O OEAEh C
*OOEOAEAOQEIT T80 (T111Tx &I O1TAAGETT6 je¢cnmntq tuv (AOOS8 )
326 Convention on the Prevention and Repression of the Crin@eavfocide78 U.N.T.S. 277 (9 December

pwtwq j O ATTAEAA #1171 OAT OET 1 6Qh A ufranote SBUNEBOBAO CAT T A
art. 101 defines piracy. Art. 1 of the Genocide Convention confirms thaintracting parties recognize

genocide as a crime under international law which they will undertake to prevent and punish, while

art. 3 sets out which acts will be punishable and art. 4 states that those committing these prohibited

acts will be punished.

327 Supranote 214 (Rome Statutg defines war crimes at art. 8(2) and provides to the International
Criminal Court jurisdiction over these offences at art. 8(1), and establishes individual liability for
crimes committed within the Courts jurisdiction at art. 25.
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described, however, such missions do not form a significant portion of the contemporary
operations ofthe RCN in contrast to countgpiracy missions underpinned by UN
Security Council Resolutions. Attention must be turrtedn to the effect of the UN
Charter andSecurity Council resolutions on the conduttounter piracy operations as
recentlycondicted off the coast of Somalia.

In a recent international response &ats of piracy the UN Security Council
arguably combined the authorities found within customary international law, UNCLOS,
and the SUA through a series of UN Secuftguncil resolutiongo addressacts of
piracy®* These resolutions have been describec
jurisdictiono, or uni ver sal jurisdiction t
within the sovereign territory of another St&t2. These UNSCRs pamnit previously
unheard of authority for foreign States and IOs to operate not only within Somali
territorial waters, but also in the territory and internal waters of Somalia itself. As of 22
February 2012, over 20 States had or were engaged in prosecOtdgalleged Somali
pirates, of which over 900 had been prosecuted within 11 regional States including

Somalia (Puntland and Somaliland semtonomous regions), Yem&f!, Kenya,

28hidj 38#8 2A0 pupoh pywtoeh pyupq AEOAAOEIC AAOETT Ol
OAAo 1T &£& 1T £ OEA AT AOGO 1T &£ 311 Al EAs8

329 Supranote 213 at 160-164, where Madden does not go so far as to opine that this new pragtice is o

ET AT U xAu AOAAOET ¢ A1l O1 NOAI EAZEAA OEGCEO OT AAO AOOC
territorial waters to capture suspected pirates. He does however point to thissaa single instance

where the international community has recognized that in some instances a coastal State cannot, or

will not, effectively police this activity in their own waters.

0 ] ATT 27 00h 0001 OAAOOET ¢ 31 1 AlisSelecedBii€idgPdpers, EAT 1 AT G,
Conference on Global Challenge, Regional Responses: Forging a Common Approach to Maritime

Piracy (April 18-19, 2011 Dubai, United Arab Emirates), at 111(citing UNDOC Courfgracy
Programme Report, 21 January 2011).
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Mauritius and the United Republic of Tanzafia. Without this expanded juriiction,
another Stateo6screinfhes cefmepiir agwi af&thati ar med
occur within Somali territorial waters would be barred, as they would not meet the
UNCLOS** definition of piracy and would constitute an impermissible intrusiun i
another Statebs territorial Jjurisdiction.
would not be enforceable by third party States against pirates hiding within Somalia or
Somali territorial or internal waters, nor would SUA based prosewitie permitted as
Somalia is not a contracting St&t&. While of limited applicability gien the reality that

most Somatbased pirates are operating well outside of Somali territorial waters, this
modern application of extreme universal jurisdictfGrdemonstrates the flexibility of
international law where the nations of the world deem such action nec&8sary.

3.35 Jurisdiction and Lawfully Detaining Ships at Sea A number of international

treaties include provisions authorizing the detention of shigpecified circumstances.

BlHumanCo® | £ 0EOAAU | £& 311 AT EA #1 AOO O)1 AA1 ADO1I AAT Adh
Needed to Thwart Attacks, Security Council To®kecurity Council, 6719 Meeting (AM) 22 February
2012.

332 Supranote 68 (S.C. Res 1816, 1846, 1851).

333 Supranote 38 (UNCLOS) aart. 101.

334 Supranote 313.

35 Supranote213h &£l O - AGAABGDOGDI 1A 1T £ OAgOOATI A O1 EOAOOAT EOOE
638#8 2A0 puwooeh 58.8 $1A83T2%3Tpyoe j/AO8 x cmmyq .
AT 1 £ Ol EOU xEOE EI OAOT AOETT Al 1 Axh AO OAAZI AAOAA EI

i AAT Oérdinarly®eei interpreted to authorize military force, in the context of these UNSCRs

O AAT 08 EO OAOOOEAOAA O AAOGEI T O Ai1 &£ OIEIl ¢¢ 01 ET OA
seesupranote 67 at 147 discussing the preambles for UNSCRs 1848, 1851 (2008) and 1897 (2009)

xEEAE Aii1 OAAEEEOI OOEAO ET OAOI AGET T AT 1 Axh AO OAZAE
applicable to combating piracy and armed robbery at sea, as well as other ocean@E O E OsipfaO 8 8 e
note 68 (UNSCR 1950) para 12, all statestv\OE OOAT AOAT &6 EOOEOAEAOEI T O1 AAO
TAGETT Al 1 A cdfled upardid cboperateAn@dtermining jurisdiction, and n the

investigation and prosecution of all persons responsible for acts of piracy and armed robbery off the
coast of Spmalia cgnsistent With~applicable international law including international human rights 3
i Axoh OEOO AOCOAAI U b 6y férAdmésticenicrdedohtdf adtsoEdirdch | A OOE T
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Of particular application to this paper are the authorizations under UNCLOS in the case

of of fences committed within a coast al St

pursuit®®’ under the SUA for any of the prohibitedt@@ndangering the safety of a

vessel, persons onboard or navigafidtandunderthe 1995European Agreemetit and
as encouraged byhe UN Narcotics Conventicf’ for trafficking in prohibited
substances. As also previously discussed, at international &es Stre competent to
prescribe law of domestic and limited extearitorial effect, and to them limited
circumstancesenforce those laws. From this, lawful authority to detain ships is an
expression of enforcement jurisdiction and must therefore fiosv from a valid
prescriptive jurisdictiod™> Enf or cement actions can range
and boarding vessels, search or inspection, reporting, arrest or seizure of persons and
vessels, detention, and formal application of law by jutimiaother process, including
i mposition®*of sanctionsbo.

The question of the sufficiency of an authority to detain a ship (and by extension
those onboard the ship) at international lalene has not been examined within the
Canadian context, thus reface to international jurisprudence is required Medvedyev

v Francé®® the Grand Chamber of tHeCtHR examined this question in the context of

337 Supranote 38 at art. 27 (Territorial sea), 73 (EEZ), 105 (piracy), 111.
338 Supranote299 (SUA) at art 3, 7, 9.

339 Supranote 267 at art 9, 10

340 Supranote 264 at art 3, 4 and 17.

341 Supranote 145 at 63.

342 |bid, citing William Burke, The New International Law of Fisheries: UNCLOS 1982 and Beyond
(Clarendon Press, Oxford 1994) 303.

1

343 Medvedyevv Frande %# O( 2h ! Pl EAAQGET T .1 o0 wMévedyetiG OACI AT O

74



international ceoperation on the high seas when a French warship stopped and boarded
the Cambodian flagged vetsWinner, with the consent of Cambodia, as part of a
counterdrug smuggling operation. At the time of the boarding and detention only France
had incorporated international legal prohibitions into their domestic legisttiand
therefore the boarding wa®nducted pursuant to a diplomatic note between Cambodia
and Francé”™ Once boarded, all of those embarkedAinnerwere detained onboard

their own ship while it was sailed to a French port under the escort of a French warship.
As will be explained, theGrand Chamber ultimately held that international legal
authority to detain, by itself, is insufficient lawful authority without supporting domestic
authority.

In a portion of its ruling the majority of the Grand Chamber very strictly
interpreted the dipmatic note between Cambodia and France as viewed through the lens
of ECHRart 5(1¥®*and held that the detention was
were recognized asalid international legal authority in general, within the specific

circumstance®f this case the note was narrowly interpreted and deemed insufficiently

344 |bid at para 22, noting Cambodia was not signatory to anyternational instruments regarding the
transportation of narcotics. At paras 3437 the Grand Chamber noted France was party the United
Nations Single Convention on Narcotic Dryg March 1961, 520 U.N.T.S. 208upranote 38

(UNCLOS); and thé&nited Nations Convention against lllicit Traffic in Narcotic Drugs and Psychotropic
Substances ¢m $AAAT AAO p wyyhVigna@anvebtdda 34838 wud8 j OEA

#hidAO PAOA vt
COAT OAA OxEOET OO OAOOOEAOQEITO 1T O OAOAOOAOQET I
Ei OAOAADPOEIT AT A Aiil EOO Aiil OANOAT AAOo6 8

346 European Convention for the Protection of Human Rights and Fundamental Freedmsresmended

AU 00T OT AT 1O .108 pp ATA pth ¢po 5.43 ¢ccp jO%#(26Q

detention of a person effected for the purpose of bringing him before the competent legal authority of
reasonable suspicion of having committed andffence or when it is reasonably considered necessary

¢
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clear in its grant of aii'tTheoGrand Ghamber furthert ai n
held that lawful authority to detain a person on the high seas must flow from the
detainngStt eds domestic | aw, stating:
[A]s Cambodia was not a party to the conventions transposed into [French]
domestic law, and as th&innerwas not flying the French flag and none of its
crew members were French nationialeven assuming that the nationalitytbé
crew members could be pleaded as an alternative to the principle of the flag State
i, there were no grounds for French law to be appfied.
From this decision it can be surmised that within the context of an RCN detention
made upon the high seas, arity must be found under Canadian domestic dad, in
some circumstances, also under international l&Msent these dual sources of lawful
authority, the detention itself will likely be held unlawful and further legal action against
those detained wilbe complicated, if not barred completely. The lawfulness of the
detention then becomes further complicated by the question of what rights are owed to
those detained and the corresponding State obligations triggered in such situations. This

guestion is lie subject of the next section, beginning with an overview ofratemnal

Human Rights Law

347 Supranote 343atbAOAO ¢¢ AT A we OOAOET C OAE btibrallanOEA 11 OAO
comparable to a treaty or an agreement when they formalize an agreement between the authorities
AT 1T AAOT AAo6 8 10 PAOA ww OEA [ AET OEOU EAI WinfeEAO OEA
Al UET ¢ OEA #Ai Al AE Alves#el afoiizéad did iol e@cdnhpBsk tha3d\plrsodss A
ITAT AOA AT A OEAOAEI OA OOEA EAOA 1T &£ OEA AOAx xAO 11C

is not established that their deprivation of liberty was the subject of an agreement between thetwo )
SAOAO OEAO AT OI A AA AT 1T OEAAOAA OF OAPOAOGAT O A OAlI AA
casel Ax 6 8

348 |bid at para 90.
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3.4 Detainee Rights and State Obligations under IHRL

Once an individual has been detained, I
can become engagedHRL has traditionally been the main source of international law
applicable to State actioragfecting detained individualsccurring outsideof situations
ofarmed conflict and i s that body of international
governs the dationship between a State and person(s) on its territory and/or subject to its
jurisdiction (an essentially O6vertiwsal 6 r e
avisi ndi vi duals across &* Bviadlyestatedpteeayoaf IHRh of <c o
is the protection of lives, health and dignity of individufsand as will be seeit
engages both individual rights and State obligations.

IHRL is grounded in international treatyaw, beginning with protectiorof
mi norities winbdiders and froftthes thas @wlved to the current web of
normative IHRL agreements governing State treatment of all individttalBefore
examining the current international framework, a number of principles should be borne in
mind. The first principleis that of complementaritywhich acts to resolve conflict
between different bodies of law by interpreting rules of general application in light of

relevant laws of specific application, awtte versai provided there is no conflict

349 International Humanitarian Law and the challenges of contemporary armed conflicts,
31IC/11/5.1.2 for the 31stInternational Conference of the Red Cross and Red Crescent, Geneva,
Switzerland 28 Novemberp $ AAAT AAO c¢mpp j O)#2# 2ADPT1 006q AO pr18

350 |bid.

351 Supranote 94 at 538, citing protections of religious minorities found within the Westphalia
treaties, at 539544 regarding protection towards foreign nationals, and 548 discussing
international labour law.
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between the two bodiesf law3*? Where a conflict between competing sources of
international law is found, the principle ¢x gecialis derogate legi generathen
applies®™® Lex wecialis holds that within any particular situation, rules of general
application are to be intgreted with reference to rules of specific applicatiofor
example this concept was applied by the International Court of Justice ilNtiotear
Weaponsadvisory opinion, where the court held that the arbitrary deprivation of life,
normally an IHRL norderogable right protected under the ICCPR, was properly
determined through the lens of IHL applicable during times of armed cofiflict.

With these principles in mind | will now review a nuerbof contemporary
treaties to which Canada is pargnd whith may affect those detaineth the RCN
operations being discussed. The first of these treaties is the Charter of the United
Nations3>® which although not generally considered a specific IHRL instrument itself is
credited as the origin of modern IHBf and doesave a significant impact upon other

IHRL instruments. The next treaty that will be discussed is the Refugee Conv&htion,

followed by the Conven¥®amthe latgrmiionasGoveffantr t ur e

352 Supranote 12 at 236.

353 | egal Consequences of the Construction of a Wall inQieupied Palestinian TerritoryAdvisory
Opinion [2004] ICJ Rep 135 gbara. 106.

354 |_egality of the Threat or Use of Nuclear Weapowrglvisory Opinion, [1996] ICJ Rep. 240 at para 25.
355 Supranote 99 (UN Charte).
356 Supranote 94 at 552.

357 United Nations Convention Relating to the Status of Refugéely, 28 1951 189 U.N.T.S. 137, [1969]
#A18 4838 .18 ¢ jO2AZE0CAA #1711 OAT OET 1608

358 Convention against Torture and Other@l, Inhuman or~Degrading Treatment or Punishmei#465
5.43 guh AT OAOAA ET O1 &I OAA co *OT A pwywx jO#! 4608
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on Civil and Pol i IncedewingRhiese tHRE tredtiés!| WIlCref& 6 ) .
to both Canadian and international treatment, particularly that &@hR>%°

3.4.1 Charter of the United Nations and Security Council ResolutionsAs an
international agreement of constitutional chardétewith the purpose of supporting
fundamental human rights, equality and respect for justice, the UN Charter codifies many
customary international lawormsincluding the right of sovereign equality and non
interference in sovereign States, the prohibition on acteggfession and the inherent
right of self defence®® The UN Charter also qualified, and in some instances limited,
the way in which States may do some things such as requiring tha®taterdisputes be
brought before the Security Council for settletay peaceful means (pacific settlement)
rather than through the use of international armed conffictwhile the obligations
imposed by the UN Charter apply directly to States and their conduétvigsother
States, their indirect effeess expressedinh e pr eambl e dAaffirm(ing)

human rights €é establish conditions wunder

359 International Covenant on Civil and Political Rightsd the Optional Protocol to the above )
mentioned Covenantl6 December 1966, 999 UIN.T.S. 174.A1 84838 pwx e .18 1X | O) #1
entering into force for Canada 19 August, 1976.

360 Convention for the Protection of Human Rights and Fundamental Freedoms (opened for signature
4 November 1950, entered into force 3 September 1953) 213 UNTS 221.

. AGOEEAO (AOAACAT R O#i11 OOEOOGOEITAI EVAGEIT | & OEA

(1994) at 135, describing theCharterAG  OA EET A 1T £ AT 1 OOEOOOET T A& O OEA
International Court of Justice as the ultimate guardin of its legality visa-OE O OEA #1 O1 AEI 6

362 Sypranote 99 (UN Charter ) D OAAT AT A O07A OEA 0AT PI AO T £ OEA 51 E(
reaffirm faith in fundamental human rights, in the dignity and worth of tre human person, in the

equal rights of men and women and of nations large and small, and to establish conditions under

which justice and respect for the obligations arising from treaties and other sources of international

law can be maintained, and to prorate social progress and better standards of life in larger

AOAAAT T 068 3AA Al 01T AOOO ¢h oo AT A vuvps8

363 |bid at Chapter VI.
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other sources s toisuppoe respect for bumanlrights gemerally and
further to encouragethe creatn of international agreements directly aimed at human
rights. One such example of this is the #amding Universal Declaration of Human
Rights3®® passed by the UN General Assembly to deal with issues including civil and

political, cultural, economic arsbcial rights’®®

3.4.2 Convention Relating to the Status of RefugeesAt international law the
Convention Relating to the Status of Refug@eand the Protocol to that ConventiSh,

were drafted for the purpose of recognizing the social and humanipdighhof refugees

and the internationakension created by refugee c8$& The key protection provided

under the Refugee Convention is that from
any manner whatsoever to theritiers of territories where m e f u gfe @& reedom

would be threatened on account of his race, religion, nationality, membership of a
particular soci al g ' Alsp pravided bpywitlpnaHeReftigee: a | op

Conventionis the right of access to courts of law withire host country’*

364 Supranote 99 (UN Charter) preamble.

365 Universal Declaration of Human Rights, UNGA Res. 217(lll), UN@®A 3d Sess, Supp. No. 13, UN
Doc. A/810 (1948)

366 Supranote 94 at 552.
367 Supranote 357.

368 UN General AssemblyRrotocol Relating to the Status of Refugee3l anuary 1967, 606 U.N.T.S.
267.

369 Supranote 357 preamble.

370 Supranote 7 at p. 153. In the Note on International Protection (submitted by the High
Commissioner) A/AC.96/643 At Article 17 (online: http://www.unhcr.org/3ae68c040.html
AAARAOOAA cw $AA cmpcqh OEA (ECE #iii EOOEITAO OOAOAA
OAZI O1 AT AT O EO Al 1 OAT U OAI AGAA O1 OEA AAOAOI ET AOCET 1

371 Supranote 357 at art. 16.
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While the UN High Commissioner for refugees has expressed th&tahgee
Convention applies without geographic restrictiérthis is not universally accepted,
either in Canada or abrod®. The UNO6s br oad inorirefotlgmeneét at i o
obligation within the marithe environment haset with resistance by coastal States, in
particular those dealing with illegal entry of migrafits.Douglas Guifoyle has summed
up the rational for this resistance, together with acknowledgement afitdraational
obligation, as:
Maritime interdiction of irregular migrants without providing some form of
refugee screening process is strictly incompatible with the Refugee Convention
and Protocol. However, as irregular migration by sea increases wadelduere
appears a growing perception among Opoi
cope with the numbers arriving and preventative maritime patrols are a legally
permissible responsé®
3.4.3 Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment The CATwas drafted in recognition

of the human persono and with a desire to

torture and other cruel, inhuman or degrading treatment or punishmeuaghbut the

325, (ECE #1011 EOOEITTAO A& O 2A£O0adkifofdhApditattodd OT OU / DET |
Non-Refoulement Obligations under the 1951 Convention relating to the Status of Refugees and its
1967 Protocol (26 January 2007) para 26, (online: http://www.unhcr.org/refworld) citing that the

convention is directednot at where the refugee is sent fronbut rather where a refugee may not be
sent to.

373 R (on the application of European Roma Rights Centrel &thers) v Immigration Officer at Prague

Airport [2004] UKHL 55 para 15- 21 per Lord Bingham, where he acknowledges the longstanding

sovereign right to deny entry to norrnationals which was never derogated from in the signing of the

Refugee Convention. This opinion is supported within Canadian jurisprudence, includingChiarelli v.

Canada (Minister of Employment and Immigration)992 CanLll 87 (SCC), [1992] 1 S.C.R. 711, at p.

Xooc xEAOA 31 PETEA * OOAOAO Or OYEA alvis ©& nomsiizeAsA | AT OAI
AT 11060 EAOGA AT O1T NOAI EEZEAA OECEO O1 AT OGAO 1 O OAI AEI

374 Supranote 145 at 124.

375 Supranote 77 at 222-223.
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wo r P & reaching these goals the CAT requires that parties not engage or permit
torture, andbligesthermot t o fAexpel, return (fArefoul er
State where there are substantial grounds for believing thatobkl we in danger of
being subje¥ted to torturebod.

The CATalsoprovides for an international review mechanism by the Committee
against Torture for individual and State petitions, as well as investigation of systemic
violations and review of periodic repis®® In a review of those provisions within the
CAT that expressly apply +to Oterritory u
Committee has opined that these inclaleareas undede factoeffective control of the
State party, regardless of viher this is maintained by military or civil authoriti&s.

This opinion was | ater renewed by the Com
party exercises, directly or indirectly, in whole or in pae, jureor de factoeffective

control, in accordame wi th i nternational l awd incl ui
aircraft, military bases, detention facilities and other areas over which a State exercises

factual or effective control during military occupation or peacekeeping operatfons.

While this viev of the extraterritorial reach of theCAT has not been examined in

376 Supranote 358.
377 |bid at part I, art 1, 3(1).

378 Supranote 94 at 658, referring toibid part Il. At 663 Canada is noted for receiving just over a
dozen allegations of breach oftte CAT. However, only one finding against Canada has succeeded to
date (Tahir Hussain Khan v. Canagd€&ommunication No. 15/1994, U.N. Doc. A/50/44 at 46 (1994).

s EEEAA T £ OEA (ECE #1111 EOOCEITAO &£ O (Oi AT 2ECEOON
Committee Against Torture (Unites States of America)(25 July 2006) UN Doc CAT/C/USA/CO/2
j O#1 11 EOOAA ' CAET OO 41 O0OO0Aj 531 2 Aidaitsi 243, BAEOET 1 0qQq A

and 20, and that that any view to limit these provisions geographicaliwith regards to non )
OAEI O1 AT AT O TAITECAOCETI T O £ O AAGAET AA PAOOI T O AOA OC

w47 [ EOOAA | CAET OO 41 OOOOAR ' AT AOAI #1i11ATO .0 ¢
C AT AOAL #7111 AT O .1 c GsQoraAdie3sBa &5 alpl2ARMMABOET C  Of
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Canadait was reviewed by the Committee in the casddf. et al v. Spaifi* where

Spanish maritime forces rescued Asian and African foreggionals from their vessel

which had floundexd in international waters. While processing asylum and other claims

over a period of months, those rescued were detained outside Spanish territory and in
conditions alleged to amount to torture under the G&Tin the course of defending its

actions, Spa argued that the detainees lacked competence to advance their claim, as the
matter occurred outside of Spanish territory. The Committee disagreed, finding that CAT
Gener al Comment No. 2 applied, which state
any territory in which it exercises, directly or indirectly, in whole or in p#etjureor de

factoef f ecti ve control, in accordance with 1in
where a State party exercises, directly or indireally,factoor de jure control over
persons i# detentiono.

3.4.4 International Covenant on Civil and Political Rights The ICCPR and Optional

Protocof®*

were drafted to recognizeei i nher ent di,gmd ttylatoft Ipe off
and inalienable rights of all memis of the human family is the foundation of freedom,
justice and pe acedeabk holdthdt eivil and politidabfreedomand e

freedom from fear and wagnarea c hi eved #Ai f conditions are

may enjoy his civil and pdical rights, as well as his economic, social and cultural

381 P.K. et al. v. Spailtommunication No. 323/2007, U.N. Doc. CAT/C/41/D/323/ 2007 (2008)
(online: http://www1.umn.edu/humanrts/cat/decisions/323 -2007.html)

382 |bid at paras 2.12.9.

383 |bid at para8.2 z although it should be noted that the Committee cannot make legally binding
determinations, but fills an advocacy role only.

384 Supranote 359.
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r i g f m decognizing the desirability of these rights, the ICCPR emphasizes the
liberty interests of individuals accused of a crime at thetrak stage at Article 9(3)
requiring that thosarrested or detained for criminal matters must be promptly brought
before judicial authorities, be entitled to a trial within a reasonable amdethat pretrial
releasee the norn?°®

As the interpretation of these giral rights under the ICCPR hawnot been
discussed within the Canadiamaritime context | will look for guidance to the ECtHR
cases ofMedvedye¥?’ and Rigopoloud® involving detainees seized by European
warships. As inMedvedyev, Rigopolousivolved the boarding and detention of a
suspeted drug smuggling vessel and its crew on the high seas and in both instances
ECHR Article 5, worded similarly to the ICCPR in this regard, was interpreté€de
period taken to sail the vessels to port was examined, 13 ddMedvedyewand 16 days
in Rigopolous after which the suspected smugglers were brought before judicial
authorities. In both instances the Court held the delays, being as they were practically

impossible to avoid, were not in violation of tBEHR3®°

385 |bid preamble.

sslhidh AO AOO0O8 wAnyofk ard<hed & HetaiBed GrEakritninadcharge shall be brought

promptly before a judge or other officer authorized by law to exercise judicial power and shall be

entitled to trial within a reasonable time or to release. It shall not be the general rule that peyas

awaiting trial shall be detained in custody, but release may be subject to guarantees to appear for trial, at

ATU TOEAO OOACA 1T &£ OEA EOAEAEAI DOT ARAAAET ¢Oh AT Ah Ot
This emphasis on the prerial right s of detainees was cited with approval by the SCCMtlls v. The

Queen[1986] 1 SCR 863, 1986 CanLll 17 (SCC) at para 143, while examining the nature and purpose

of s.11(b) of theChartersupra note4.

387 Supta note 343.

—)
(@]
N

8 RjgopolousvSpam %# O( 2h ! PPl EAAOEIT 1T .1 Rmopolam®H@f wx h pg * A

389 Supranote 343 at paras 127134 concurring with the result in Rigopolous
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Much as with the CAT, the ICCP&so explicitly prohibits the use of torture or
Acruel, inhuman or de gr*3dHaving setthesedoftynyeatst o r
and requiring signatory States to recognize detainee liberty interests at-thalmtage
as well as the right to beefe from torture and similar treatment, the ICCPR then limited
its jurisdiction over parties at Article 2(1):

fiEach State Party to the present Covenant undertakes to rasdeict ensure to

all individuals within its territory and subject to its jurisdigh the rights

recognized in the present Covenant, without distinction of any kind, suelec&s

colour, sex, language, religion, political or other opinion, national or soGgah,
property, bi r*(empbasisaddedyer st atus. o

This apparentérritorial requirement can be then contrastemthwith the Second
Optional Death Penalty Protod¥ to the ICCPR, which broadened the language of its
jurisdictional [ i mit to simply Ano one wi
provided that paréi s t ake necessary measures to efi
j ur i s @ and witb mtérpretations of the treaty that demonstrate a modern trend

towards extraterritorial applicatiofi* As with the CAT, the ICCPR provides for a treaty

30hidAO AOO x N&dhddhall 6e3hbfedied to @rture or to cruel, inhuman or degrading
treatment or punishment. In particular, no one shall be subjected without his free consent to medical
or scientific experimentationo

391 |bid at art. 2(1).

392 Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming at the
abolition of the death penalty15 December 1989, 1642 U.N.T.S. 414. Canadian accession 25
November 2005. (ICCPR Second Protocol)

393 |bid at art. 1

321 AAROO *8 #OOOEA AT A (OCE -8 +ET AOAAh 0&1I 0@ AT A &«
* OOEOAEAOQEITd OEA 33Ul AAAT AEAT %@AiBI A T £ #A1 AAASO $
Interna®ET T A1 ( O AT 2 G Q.K.Gauchaulhihd AANbEkaemged edsThe Practice of

International and National Courts and the (DgFragmentation of International Law(Oxford: Hart

Publishing 2012), 217243 at 222.

85



body, through thdirst Optional Protocof > known as the Human Rights Committee
whose purpose is to ensure compliance with treaty obligatidfith regards to Canada it

can accept periodic reports as wellrasr-State and individual complaint®’

3.4.5 Refoulement ofDetainees Common to all IHRL instruments discussed is the
general requirement that individuals not be subjected to cruel or inhumane treatment, and
with some restrictions the Refugee Conventiband CAT*® further prohibit the transfer

of individualsto Stteswhere their life or freedom would be threatened as the result of
race, religion, nationality, social group membership or political opinidhe modern
examinatiod® of such prohibitions, in the context of EHRL obligations incurred by a
State extrading an individual to another State where they faced risk of such
mistreatment, was examined by the ECtHRSmering v. United Kingdomwhere the

court held that decisions to extradite must taken into account basic human rights

considerationd® This view was later adopted by the SCCUnited States of America v.

395 Optional Protocol to the International Covenant on Civil and Political Rightg December 1%6,
999 U.N.T.S171/[1991] ATS 39. Canadian accessiobt9 May 1976 (ICCPROptional Protocol)

396 Supranote 94 at 658, referring toibid and supranote 359.

397 Suprg, note357A 0 A0OO8 p AT A AOO8 o¢ xEEAE OOAOGAO O#11 OOA;
Il AxEO0I 1T U ET OEAEO OAOOEOI OU OAOGA 11 cCcOl O1T AO 1T &£ 1 AOQE
ex0pO1 OET 1T OOEAIT AA T1T1U ET DPOOOOAT AA T &£ A AAAEOEITI
4EEO EO OI i AxEAO OAi PAOAA AO AOO o0 xEEAE OOAOAO O
(refouler) a refugee in any manner whatsoever to the frontiers bterritories where his life or

freedom would be threatened on account of his race, religion, nationality, membership of a particular

Ol AEAT CcOi O0b 1T O Pi1EOEAAI T PEITEITT6h AOO OEAO OEEO E
xEAOA OOEdornble gholnlis fad dedarding as a danger to the security of the country in

which he is, or who, having been convicted by a final judgment of a particularly serious crime,

AT 1T OOEOOOAG A AAT GCAO OI OEA AT ii OTEOU T &£ OEAO Al O1C

—_—)

398 Supranote 358 at art 3

s9r 8 *|T ET OITh O4EA 2EOCE 1T £ 41 OOO0OA AO A "AOGEO A1 O 2
I OOOO0AT AAOG O1 001 OAAO IdtegnAtdialGnominkll LanReViRNVoALZEQDd&ION: w7 p p 6 h
Martinus Nijhoff 2011) 1-48 at 4.

400 Spering v. United Kingdom j p wpwd %Boerdi@ 62 A 01 BAOAOwp 8
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Bunswhere theTkbeuntedpbdsinbi |l ity of thJ[ e] St
the Charterby a ministerial desion to extradite without assurances. While the Canadian
government wouldot itself inflict capital punishment, its decision to extradite without
assurances would be a necessary link in the chain of causation to that potentiéi’fesult.

In examining the question akfoulmentthe Grand Chambeof the ECtHR, againn

Saadi v taly,**?

reviewed the applicability of international conventions and whether the
giving of assurances to observe international human rights by a receiving State could, by
itself, provide sufficient guarantee so as to permit the transfer. In making thegdeni

Saadi the Grand Chamber reviewed a number of {&mvernmental Organizations
(NGO) reports regarding prevailing human rights circumstances in TésTe Grand
Chamber held that that they could properly review applicable -8tae transfer
agrements incorporating refoulement guarantees to ensure the guarantees were
sufficient;® and that signatory States were prohibited from exposing detainees to torture

which included prohibiting them from sending individuals to-s@mnatory States that

might inflict this treatmenf® The Grand Chamber further he

401 United States of America v. Burfa001] 1 S.C.R. 283, para 54.
402 Saadi v Italy ECtHR, Application No 37201/06, 28 February 2008

403 |bid at paras 65z 93 and 128, where it was held that the Court could properly review all material
placed before it in determining if substantial grounds have been shown to find a real risk of
treatment incompatible with Article 3 of the Convention, and in that case reviewed reportgrepared

by Amnesty International, Human Rights Watch and the International Committee of the Red Cross to
determine the status of Tunisian observations of Human Rights.

204lpidAO PAOA ptyh OOAOET ¢ OEA AT OO0 OAGgsidneds OEA T Al E
provided, in their practical application, a sufficient guarantee that [the transferee] would be

DOl OAAOAA A C Auedtniear préhibifed 1ty Ehé Eodveritiofk... The weight to be given to

assurances from the receiving State depends, in@acase, on the circumstances prevailing at the

i AGAOEAI OEI Ao

405 |bid at paras 137%138.
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assurance are insufficiento and transferri

abuse’®®

More recently in the case &fK v. Othman (Abu QatadA}’ the Grand Chambe
examined the proposed refoulement of Mr. Othman from the UK to Jordan. The Grand
Chamber acknowledged that while a State which fails to comply with multilateral
obl i gati ons, -chnepharce With thel @AT,4tsnayrstill enter into bilateral
assurances, the extent of roonmpliance with its multilateral obligations then becomes a
determining factor as to whether the bilateral assurance is suffiféntreviewing the
evidence of noitompliance in this matter, set against the strong bilatelatiaeship
between the two States and an MOU that was found to be both important to the
relationship andisuperior in both its detail and its formality to any assurances which the
Court has pr ey theuGsahdyChambex determimeti dhat in thistance
the MOU was sufficient and refouling the Applicant to Jordan would not be in breach of
Article 3 of the CAT??

In summary, State practice has established that reliance upon such diplomatic
assurances does not run afoul of any emerging customaryatiomal law nornf* and

neither Article 3 of the CAT nor Article 7 of the ICCPR have been interpreted to preclude

406 Supranote 67 at 154.

407 UK v. Othman (Abu QatadaECtHR, Application No 8139/09, 17 January 2012.
408 |bid at para 193.

409 |bid at para 194.

410 |bid at paras 197z 207.

411 Supranote 399 at p. 13.
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reliance on these assurances as a condition precedent to such tfahsFais.apparent
acceptance by the international community is noheit criticism however, as the UN

High Commissioner for Human Rights has consistently advocated against their
acceptance on the basis that if a State does not adhere to the lawful requirements of a
multilateral treaty, then a bilateral agreement by itsalfinot be relied upott® In

support of this criticism, arguments include the insufficiency of-pasisfer reviews,
inadequacy of postansfer inspections and legal unenforceability of the agreerfiénts.

In the end, the making and accepting of such asses is one of policy choice,
reviewable by the courts, and for which failure by the receiving Stage to abide by its
IHRL obligations could implicate the sending State for complicity in the mistreafiffent.

3.4.6 Effect of UN Security Council Resolutions o IHRL Of particular note to
international human rights and IHRL instruments are the legal effects of resolutions
passed by the UN Security Council. While it has been opined that Security Council
resolutions passed under the authority of Chapter VI {iP&ettlement of Disputes) of

the UN Charter are subject to judicial review by the ICJ, those passed pursuant to Chapter
VII (Action Taken With Respect to Threats to the Peace, Breaches of the Peace and Acts

of Aggression) are accorded greater deferemctkaae seen as both binding on all and

412 |bid at pp. 1417.

413 |bid at pp. 1820 citing former High Commissioner Louis Arbour and current High Commissioner
Navanetham Pillay, as well as the UN Special Rapporteur on Torture

414 |bid at pp. 22-25.

415 |bid at p. 1, citing theCommission of Inquiry into the Actions of Canadian Officials in Relation to
Maher Arar,Report of the Events Relating to Maher ArafFactual Background Ottawa: Minister of
Public Works and Government Seilees, 2006)
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potentially beyond review even by the I€3. The legal effect of such a finding has
enormous consequenéeUNSCRs may have the legal effect of makwwbat would
otherwise bea breach of international law lawfti’ and may also override other
international agreements including protections found within IHRL instruments following
the application of the principles ocbmplementaritpr lex specialis'®

UN Security Council resolutions commonly authorize missions under Ghéipte

7

aut hority, authorizing the wuse of o6alll ne
qualification?*® Such authority includes the right to detain either for fepoetection and

security reasons or as part of normal combat operations inheremthinas authority,

although this argument does not enjoy universal acceptdhd&hen such language is

contained within the applicable UNSCR(she argument has been made that this
language combined with Article 103 of the UN Chartan displace, or at ¢hleast

qualify, conflicting treatybased human rights obligatioffs. The counteargument

holds that implicit within the languagof the authorizing UNSCRs liesm unspoken, but

416 Supranote 361 at 142-145, referring to ibid, at art 39, 24(2) and in particular art.25 which states
O4EA -Ai AAOO 1T &£ OEA 51 EOCAA . AGETT O AcCcOAAy O A
#1 O1 AEl ET AAAT OAAT AA xEOE OEA DOAOGAT O #EAOOAOO

AROET C 1 AxED1 1 Ub 8

a8lpidh AO AOO8 p ntolntheekehtdf aEdnflicAbBtwe@tthe®@bligations of the

Members of the United Nations under the present Charter and their obligations under any other

internatiol AT ACOAAI AT Oh OEAEO 1T Al ECAOEIT O O AARO OEA DOA«

419 See S.C. Res 794 (1992), U.N. Doc. S/IRES/794 (3 December 1992) para 10 (Somalia); S.C. Res 678
(1990), U.D. Doc. S/RES/678 (29 November 1990) (Iraq invasion of Kuwait); supra na2&5 at para
3 (UNSCR 1386) and extended at para 4 (UNSCR 15Xdghanistan).

420 Joined Cases-802/05 P and G415/05 P [2008] ECJYassin Abdullah Kadi and Al Barakaat
International Foundation v. Council of the European Uniand Commission of the European
CommunitieJudgment) paras 306, 316314.

421 Supranote 67 at 152.
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ever present, requirement t h®#4 Thesenpapced cabl e
views require that the competing bodies of international law be examined through this

lens, and will be further discussed.

3.4.7 Conclusion The application of IHRL where individuals are detaicadengage a
number of State obligations adétanee rights and in the context of RCN detentions on
the high seas can be found within a limited number of instruments. The Refugee
Convention, CAT and ICCPR adlpeak to protectinghdividuals within the power of a
State,and ardargely focused ompreseving basic human rightsor those individuals by
imposing ceexistent obligations on States. While the ICCPRvides forpretrial
obligations on detaining States, the Refugee Convention and CAT restrict the ability of
States to refoule detainees togas where they might reasonably face the risk of torture.
Apart from all these protections found in IHRL, the UN Charter also empowers the
Security Council to authorize State actions with the effect of potentially limiting, or even
displacing entirely, dterwise applicable IHRL. Having outlined these various authorities

| will now move on to summarize the obligations imposed on States with regatfus t

rights of those detained aodceated by these instruments.

3.5 State Obligations under IHRL and Detairee Rights to Remedies

The concept of sovereign equality includes the principle of State immunity,
meaning that no one State can assert jurisdiction over another State, even when that other
State acts improperly within its jurisdiction. Customarily, where e St at eds act

committed an allegedly wrongful act within the jurisdiction of another, aggrieved State,

422 Supranote 68 (UNSCR 1816 para 11, UNSCR 1846 para 14, UNSCH. p8%a 6).
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the aggrieved State would notify the other State of the wrongful act and demand

reparations, failure of which would entitle the aggrieved Stabe & élp® r angi ng

economic measures to the use of armed f&ft@here were no codified rules governing

what actions an aggrieved State coud#tet in any particular situatiorjowever the

customary law required that any such actions taken laggneved State were only to be

done in pursuit of that Stateds community

interests'®* From this origin current practices regarding State remedies for international

wrongdoings have evolved and taken on @enstructured form, recognizing that State

responsibility remains a ngener al set of

consequences of violations, by %$tates, of
As discussed, article 33 of the UN Charter farttrequires States to settle disputes

peacefully before resorting to counteeasures and obliges States to take measures in a

graduated form, commencing with a request for reparation followed by mediated

resolution and lastly, only if resolution is noh#ved, the use of countereasure&? A

foreign State may also be permitted to bring legal action, or consent to have legal action

brought on the international plane against it, although there is no power to compel the

foreign State to submitto the jwis ct i on of an 6 IneddresSrigazhe e 6s ¢

lack of a single, comprehensive and binding source of international law on the subject of

423 Supranote 204 at 183.
424 |bid, at 185-186.
425 |bid at 761.

426 Supranote 204 at 186, citing negotiation, conciliation, arbitration and compulsory settlerant
mechanisms. It was also noted that these graduated measures do not preclude the use of self
defence either individually or collectively as permitted at art. 51 of the UN Charter. See aibwl at
235 discussing the use of compulsory dispute resolutioincluding the referring of matters to the I1CJ.

427 Peter Hogg & Patrick Monahari,iability of the Crown3r ed. (Scarborough: Carswell, 2001) at 13.2
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responsibility, and after many years of development, the Intenahtiaw Commission
(ILC) in 2001 approved # Responsibility of States for Internationally Wrongful Agts
and in 2011the Draft Articles on the Responsibility of International Organizatféhs.
Thesearticles and draft articles, whileon-binding as theyare notthe subject of any
international treat, are however codifications of customary international law. In many
respects they deal witlissues such as general State responsibility, internationally
wrongful acts, the effect ofex specialis,and attribution of conduct to a State
international oganizatior°

Wrongful acts by States fall into two categories; ordinary and aggravated.
Ordinary wrongful acts involve a State agent actwogtrary to, or omitting to acs
required by international obligation$®® Where a State is found to have coried a
wrongful act it must cease the wrongdoing, assure the aggrieved State-reprtition
and either provide reparation for the injury or otherwise accede to pacific settlement of
the disputé®® Aggravated State responsibility is found where gross lamgescale

human rights violations or other State actions contrary to fundamental values owed to the

428 Responsibility of States for Internationally Wrongful A¢t8/56/49(Vol. I)/Corr. 4.

429 Draft Articles o1 Responsibility of International Organization®3¢ sess, May 4June 5, :]gly ug 7,
58.8 $1 A8 ! TeoT7pmn b ASOpkanaieR04jatd6lOdselled thesedeakt Artcless 48
and accompanyingcomme OAOEAO AO OOOAADOI AT A OAI EAAT A OAOOAOA]

430 Supranote 428 at arts 1-3 (wrongful acts), art 55 (lex specialis), Chapter Il (Attribution of conduct
to a State) andbid at art 1 and 2 (wrongfulacts), 64 (ex speciali}, Chapter IV (Responsibility of an
international organization in connection with the action of a State or another international
organization).

431 |bid at 187. This objectively requires that the conduct is inconsistent with internéonal
obligations, that material or moral damages to another international subject resulted from the
conduct, and that no positive defence in the circumstances is found.

432 |bid at 197-199.
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rest of the international community océdt. In consequence of an aggravated breach
corrective action includes barring other States from assisting feadoig State and
requiring that they support ending the breach, up to the point of using armed force when
so authorized by the international commufiify. For individuals accused of such
egregious acts, personal criminal liability for serious breachestefnational law
including war crimes, crimes against humanity and genoarie from customary
international law and are now codifiedtire Rome Statut&®

3.5.1 State Responsibility for Wrongful DetentionsAs discussed, with few exceptions
internatonal customaryand treaty law provide theh vessel 6s fl ag St .
exclusive jurisdiction over that vessel, and therefore where a vessel and those onboard are
detained without jurisdiction at international law, an ordinary breach may occur. As was
seen in the case Medvedyet?° where authority is found at international law;exdstent
domestic legal authority is also required. Any detention made without such lawful
jurisdiction would form an ordinary breach, and could result in State respadydiath

to the flag State of the detained vessel and to the detained individuals onboard that

vessel” Again, under both international <custo

433 |bid at 200-¢ T p 8 30AE AOAAAEAO | OdéntaAdvioktiproofad0O0 1T O OUOOAT /
fundamentally important community obligation, and unlike breaches of ordinary responsibility does

not require that damage be suffered by another Statesuch as the case where a State violates human

rights of its own nationals.

434 |bid, at 202204. Corrective action is taken on behalf of the community of nations and not simply a
single, aggrieved, Stateas also provided for under Chapter VII of the UN Charter.

435 Supranote 214.
436 Supranote 343.

437 |bid at para 141 where the Grand Chamber awarded financial damages to the detained individuals
as the result of the lack of jurisdiction at international law forming an ordinary breach regarding th
detention.
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flag State or the affected crewiplmatcher 6s
protection on behalf of the detained vessel as individuals lack standing to grieve any
interference with freedom of navigatiofs.

As an example of recognition and codification of potential ordinary breaches,
UNCLOS Atrticle 110 authorizes warshifis stop and search foreign vessels on the high
seas where reasonable belief exists that they are engaged in a prohibited activity such as
piracy. Article 110 goes on then to establish that where such action is taken and the
allegation is unfounded, thetdea i ni ng war shi p6s State must
loss or damage sustain&d. Likewise, UNCLOS Article 292 requires that where State
authorities have detained a vessel flying
complied with UNCLOS provisionsegarding prompt release of the vessel or its crew
upon posting of a reasonable bond or other financial security, this issue must be

submitted to a competent court or tribuf{4l.

438 Supranote 289 at 439, citingsupranote 2 at 257.
439 Supranote 38 (UNCLOS) art 110.
440 |bid, stating in full:

1. Where the authorities of a State Party have detained a vessel flying the flag of another
State Party and it is alleged that the detaining State has not complied with the provisions of
this Convention for the prompt release of the vessel or its crew upon the posting of a
reasonable bond or other financial security, the question of release from detention may be
submitted to any court or tribunal agreed upon by the parties or, failing such agreement
within 10 days from the time of detention, to a court or tribunal accepted by thdetaining
State under article 287 or to the International Tribunal for the Law of the Sea, unless the
parties otherwise agree.

2. The application for release may be made only by or on behalf of the flag State of the vessel.

3. The court or tribunal shalldeal without delay with the application for release and shall
deal only with the question of release, without prejudice to the merits of any case before the
appropriate domestic forum against the vessel, its owner or its crew. The authorities of the
detaining State remain competent to release the vessel or its crew at any time.
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Where gross violations of IHRL or serious violations of IHL are found, the UN
General Assembly has also adopted a series of basic principles and guidelines regarding
remedies and reparations for victifi§. These guidelines, although not themselves
binding on States, are again reflective of existing customary international law and
emphasize that reparations and even compensation to aggrieved victims should be made

available by offending States for physical, mental, emotional and other harms stiffered.

3.5.2 Breach of IHRL Standard of Treatment Where a State is alleged to have
committed an ordinaryrgrossor each of an i ndividual s hun
the circumstances, an affected State may bring a number of actions as previously
described. In the case of individuals detained at sea, an affected State could beeeither th

flag State of the detained vessel or the State of nationality of the detained crew members.

In addition however, a number of human rights treaties also contain specific mechanisms

to redress allegations of breach of the protected rights, althoughldevwpmvide for
international venues within which remedies may be sotfdhthe ICCPR requires State

parties to ensure an effective remedy overseen by a competent State legal authority is

available to those whose rights or freedoms are bredéh&bmpliarce is overseen by a

4. Upon the posting of the bond or other financial security determined by the court or
tribunal, the authorities of the detaining State shall comply promptly with the decision of the
court or tribunal concerning the release of the vessel or its crew.

441 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanén
Law, resolution / adopted by the General Assembly, 21 March 2008/RES/60/147, available at:
http://lwww.refworld.org/docid/4721cb942.html  [accessed 23 July 2014].

442 |bid at art. 87 23.
443 Supranote 94 at 599.

444 Supranote 359 at art 2(3), and at art ((5) stipulating that victims of unlawful arrest or detention
must have an enforceable right to compensation.
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specialized international committee, or treaty body, known as the Human Rights
Committee, which requires periodic reports from the State in addition to reports on issues
of particular concern as required and are made publically awailabt ultimately
submitted to the UN General AssemBfy.

In the case of the CAT, States are required to criminalize all acts of torture and
take necessary measures to estabjisisdiction over such offences carried out in State
territory (including Stateships), for all State nationals regardless of location and, where
appropriate, where the victim is a State natidffalGiven that provisions of the CAT are
incorporded into domestic criminal lawgllegations that it has been breacimedy be
proceeded wit through theStatés criminal process. Another venue for individuals and
State$*’ to allege breach of the CAT is through an international treaty body known as the
Committee against Torture, responsible for monitoring compliance with the CAT and
permittinginvestigation where systematic violations are allefféd.

In seeking redressnidi vi dual petitions, or 6commu
before the Human Rights Committee (in the case of the ICCPR) and the Committee
against Torture (in the case of the CA@Y victims, family members and NG5,

Petitions are reviewed for admissibility and then consideration of the merits, and require

445 Supranote 94 at 657-658, noting also that Canada is subject to the inte$tate complaint and
review mechanism under the ICCPR.

446 Supranote 358 at art 4 and 5. States are also required to either prosecute domestily or
extradite those alleged to have committed such offences, where the alleged offender is apprehended
by the State.

#“7bidAO AOO ¢mn DPOI OEAET ¢ &£ O Al 1 £ZEAAT OEAl ET NOEOEAO 1|
State complaints.

448 Supranote 94 at 658. As a signatory, Canada is subject to investigation for systemic violations of
human rights as well as for the CAT inte6tate and individual complaint and review mechanism.

449 Supranote 94 at 662.

97



a formal submission in order to be considered which is then done in conffd&nce.
Conclusions, or 0 vn peovided tp theocomptaihaet and Gttyg, aralr et
eventudly to the UN General Assembly. Theaee not binding in any legal send®rit

may create sufficient public pressure to encourage States to change practices or redress
individual wrongs™™*

Within Canada,domestic criminal prosecutions and civil litigation against
individuals and the Canadian government are an available means of seeking redress
where the rights of a detainee alleged to have been breached. Although unsuccessful,
an the case oAmnestyinternational Canada v. Canka (Chief of the Defence Stafén
application for judicial review of CAF detainee transfer practices in Afghanistan was
brought against, among others, the Chief of Defence Staff and Minister of National

Defence®™? Likewise, ®mplaints by and against individuals may be forwarded to the

Office of the Prosecutor at the International Criminal Clirtyho is responsible for

450 |bid at 662-663 describing that anonymous submissions are typically barred; petitions must be
reduced to writing and provide facts occurring after the petition procedure came into force and not
have been peviously examined by the committee; the committee will only examine issues not before
another international procedure, and most importantly the petitioner must have exhausted all
available domestic procedures.

451 |bid at 663-664 citing Ahani v. Canad§2002), 58 O.R. (3d) 107 (C.A.) where the Human Rights

Committee requested that Canada cease deportation of an individual until it had reviewed his claim

OEAO OEA AADPI OOAOETT xi O A OEiT 1 AOA #A1T AAAGO EI1 OAOT1 A
para 32 the court held that by signing the ICCPR Optional Protocol, Canada did not also agree to be

bound by the views of the committee, thus their views and interim measures or requests were non

binding.

452 Amnesty International Canada v. Canada (Chief of Befence Staffp008 FC 336, [2008] 4 FCR o
vt oh AAEEEOI AA c¢nny &#AmnestyChnadd iintoXAOA&HL ADPBAAD OI
2009 CanLll 25563 (SCC) The remedy sought was a halt to such transfers.

453 Supranote 14 8:20.40(c) at 822, describing the allegations of command responsibility made
against the (then) Chief of Defence Staff and Minister of National Defence to the International
Criminal Court by Prof. Michael Byers and Prof. William Schas regarding CAF detainees being
transferred to Afghan authorities without adequate safeguards against possible abuse or torture.
Art 15 of the Rome Statutesupra note214.
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investigating allegations (also known as
ICC jurisdictional rguirement$>* During the years 2011, 2012 and 20th@ ICC

Office of the Prosecutor reported athegations that crimes had been committed and no
investigationsverecommenced with regards to the actions of any individuals contrary to

theRome Statut&®

3.6 Conclusion

International law governs the relations between nation States and emanates from
the will of States, either through their generally accepted pracmespinion juris as
customary international law or as expressed thragghements the form of treaty law.
These overlapping sources of law combine to govern international relations and within
the maritime environment in particular form a complex legal regime of jurisdictional
entittements and responsibilities. Unlike temigab boundaies found ashore which are
easily determined, maritime zones and the activities that are regulated within those zones
create a heightened complexity for naval operations, which must be recognized in any
discussion of detainee rights and State obligatidrsyered onto this complex scheme

are various international legal authorities to conduct maritime operations and the resultant

454 |bid, permitting preliminary examination of situations initiated by the Prosecutor based on
allegations sent by individuals or groups, States, intergovernmental or neimtergovernmental
organizations, as well as referrals by State parties or the UN Security Council. The Prosecutor may
also act on a declaration under art. 12(3) based on information provided by a State not party to the
statute. ldentified situations then undergo a preliminary examination pursuant to art. 53(1)(a)c) to
determine if jurisdiction exists (art. 12), followed by analysis of the alleged gravity and
complementarity with national investigations, followed by an examination of the interests of justice.
See the Nineth Report of the International Criminal Court, A/68/314 (13 August 2013) [Online:
http://lwww.icc -cpi.int/en_menus/icc/reports%200n%20activities/court%20reports%20and
%?20statements/Documents/9th-report/N1342653.pdf, viewed 23 July 2014).

455 |bid, see also International Criminal Court Report on Preliminary Examination Activities 2011 (31
December 2011, Tl Office of the Prosecutor)
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detainee rights and State obligations arising under international law as the result of
detaining ships and individuals duringesie operations.

At this point it becomes necessary to examine thextstent Canadian domestic
legal authorities engaged during these maritime operationaffecting any resulting
detentions While international law guides the actions of States, f@ithexceptions it is
a Stateds domestic | aw that regulates the
between international and domestic law is important. The implementation of
international law in Canadian domestic law will therefore nowelkamined, while
looking at the same questions of jurisdiction, rights, and obligations owed to those

detained as discussed above.
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CHAPTER 4: CANADIAN LAW AND HIG H SEAS DETAINEES

Having reviewed the international law setting out rights and obligaticnsrad
during a detention by the RCN on the high seas, | will turn now to domestic Canadian
|l aw. I n order for Canadaé6s international
and upon Canadian State agents, these treaties must be propedynem in
Canadian law. The reception of international treaties and customary law and how
Canadian courts have treated these authorities will therefore be canvassed. | will then
move onto the topic of the Crown prerogative, the major underlying source déllaw
authority to deploy the RCN on most missions. While legislative authorities may also be
brought to bear upon missions, it is the Crown prerogative that most commonly provides
the necessary authority to conduct contemporary operational missions.

Next | will turn to Canadian law specifically engaged by these RCN detentions,
beginning with theCanadian Charter of Rights and FreedomsThis constitutional
document guides and constrains, informs and critiques the actions of all branches of the
Canadian goernment and Canadian State actors and is therefore pivotal to any
discussion of rights and obligations triggered in detention situations. Ciiager will
therefore be discussed in some depth both with regards to domestic case law but also with
respect tats extraterritorial application. Following this discussion @anadian Charter
law | will review the various domestic authorities authorizing and engaged by extra
territorial detentions. This legislation will be important to the subsequent analysis, as
while many of RCN operations arguably take place under the domestic authority of the
Crown prerogative, the exercise of thisngw is not without limits and caaffected or

even displaced by domestic legislation.
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Lastly, | will introduce the topic of medies available domestically to those
whose rights have been affected due to an unlawful detention, as well as the
corresponding jeopardy facing individual sailors and the command authorities of HMC

Ships implicated in such breaches.

4.1 Incorporating I nternational Law into Canadian Domestic Law

Having canvassed what international law is and how it is created, it is necessary
to examine the manner in which international law takes domestic effect. The Canadian
application of international lawlooks at tle domesticeffect of international law/*®
Conceptually there are two doctrines in thisregardss nc or por ati onéo me a |
of international law are incorporated (into domestic law) automatically and considered to
be part of (domestic law) unlesshey ar e i n conflict with an
6transformationd meaning fArules of interna
law) except in so far as they have been already adopted and made part of our law by the
decisions of the judge, or by an Act of Parli®@mMent, or
Canada both of these means are used to fold international law into domestic law, as

incorporation is used in the case of customary internationdf%awd transformation

w6 * 8 * AREOTTh O30A000 1 £ 40AAOGEAO ET $1 1 AOOEA |, ACAI
(1992) at314cpp xEAOA OEA AOOEI O AAOAOEAAO OEEO APDOIT AAE
ET OAOT AGET T Abdoinesticlav.T A 3 OAO0AS

457 | ord Denning inTrendtex Trading Corp. v. Central Bank of Nigerfi#977] 2 W.L.R. 356, [1977]
Q.B. 529 at 364 (C.A.).

458 Pierre-( OCOAO 6 AOAEAOR O28h Onq ADIAB *8im)xl G&# R pto ¢
Rumbaut 1998 CanLll 9798 (NB QB) at p. 25, where the court cites with approval v. Kirchhoff

(1996) 172 N.B.R. (2d) 257 in finding that art. 23 of the 1958 onvention on the High Seak3 UST

2312 /450 UNTS 11 and &. 111 of UNCLOS, are both related to thissue, statingOA @ OAT OE OA
constructive presence are declaratory of existing customary international law and that such a law is

PAOO 1T &£ OEA #A1T AAEAT AT 1 AOOEA 1 Axd8
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must occur to give dorséic effect to treaty or conventional international f&W. In

Bakert he cour't examined whether an obligati
Convention on the Rights of the Child [1992] Can T.S. No. 3, had any domestic effect.
Despite noting the gerarprincidet hat Acourts should interpre
to avoid, if possible, interpretations which would put Canada in breach of its international
obligationso, the court held that treaties
government do not have legal effect over rights and obligations within Canada absent
implementation by statute, and the general principle stated could not properly be applied

to bring about such unconstitutional resulifiere are exceptions to these do@sin
however, as in thexpaut bwgd acheguirg tirdatesd.s e |l B ¢
include those involving defence or peace, and, although normally requiring
transformation through legislatiofynctionally dispense with this because they affect the

conduct of Canadian international relations and not Canadian internahthttus do not

require transformation into Canadian domestic. 13w

4.2 The Crown Prerogative and Military Deployments Outside of Canada
Elements of the CAF, including the RCNMgploy internationally under the
domestic authority of the Crown prerogativa source of executive power and privilege
that refers to the powers of the executive branch of Canadian goveffifndiite term
ACrown prerogativeo |ldisn vtare oQ@ash gdibeere nc adre

residue of discretionary or arbitrary authority, which at any given time is left in the hands

459 Baker v. Canada (Minister of Citizenship and Immigratién) f p wwx Y Bake®# p¢xh j O
460 [bid at 206-207.

461 Supranote 427 at 1.4(b)
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of t he**@&ndwa dhs powassanditivileges accorded by the common law to
t he C1%% lweither event, the Crown pregative simply means that the Crown
enjoys fAdcertain authority aheapgrvilegésandt her
immunitest hat are proper |y J& @he €revth prerbgative canh at a
be traced from Can aeba GaslitioBspnvwhérebyg the pawerdof tker e n ¢ h
Crown was slowly eroded by legislation and common law decisions, and now is found in
part or in full where (in this case federal) legislation does not sfeakhis concept of
Crown prerogative was retained in sewt9 of theBritish North America Act, 1867
and following Canadadés evolution to full
shifted from the U.K. to the Canadian executive branch of the goverfiffent.

Contemporary instances of Crown prerogativdude: foreign affairs; war and

peace; treatynaking; other acts of State in matters of foreign affairs; and defence and the

462 Dicey, Introduction to the Study of the Law of the ConstitutipOh ed. (London: Macmillan, 1959)
at 424.

463 Black v. Chretien et al(2001), 54 O.R. (3d) 215 (C.A.X®Blackd @ A O GGt h Ris#ARVEXEA 38# 8 1
Dena Council Band v. Canad%OOZ) 213D.LR.(#Qq p ®ossRiv@& @ AO c¢pxh AEOEI C 0AO
O#1 1 OOEODOOET 1 Al -ldafed. (S&arb#rdubhA Théntsdn CardwellD1897) at 1.9.

464 Major Alexander Bolt, The Crown Prerogative in Canada and its use in the Context of International
Military Deployments(Office of the Judge Advocate General Strategic Legal Paper Serissue 2 (A
LG-007-SLA/AF-002) (4 June 2008) at 2 (Online: http://www.forces.gc.a/jag/publications/oplaw -
loiop/slap -plsa-2/chapl-2-eng.asp).

465 |bid, citing Prohibition del Roy 77 E.R. 1342 where the ability of the King to administer justice was

lost to the courts, followed by the Bill of Rights of 1688 which denied the King the righd suspend or

dispense with a law or the ability to tax. See also supranoi@7AO p8uvj AqQ OOAOEI ¢ O4EA
can also be displaced, abolished or limited by statute, and once a statute has occupiedjtoeind

Al O Aol u 1T AAOPEAA AU OEA DPOAOI CAOEOAR OEA #0171 x1 1 0¢C
however the weight of authority seems to support the view that a statute will only displace the

prerogative with respect to powers or matters that the statutedeals with expressly or by necessary

Ei Pl EAAQCEI T 638

466 Now the Constitution Act 1867 (U.K.), 30 & 31 Vict., c.3.

47 bidh AO O8w xEEAE OOAOAO O4EA %BAAOOEOA "1 OGAOIIT AT O
declared to continue and be vested in the Quéed h subrarote 464 at 3.
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armed force$®® Within the Canadian context of responsible government these
prerogatives, among others, are left to the executi@echr of the Canadian government
to be exerciséd® and are in fact exercised by the Cabinet, individual ministers (including
the Prime Minister), and Cabinet Committ&€s.While Parliament is not mandated to
play any actual role in exercising the Crown pgative, consultation is frequently
engaged where subsequent parliamentary support is deirfable.

Because the Crown at law is a legal person and subject to all valid statutory

laws"? exercise of the Crown prerogative is reviewable by the courts to deteatrtine

A74
r

outset if it is justiciabl&®and, if so, to confirm it i€hartef™ compliant. If having first

468 Supranote 464 at 7, citing Paul LordonCrown Law(Toronto: Butterworths, 1991) at 75. With

regards the armed forces, at 6 the dirtion on management and control of the CAF as found in supra

note 13 (NDA) are discussed however it is argued that none of these provisions displace Crown

prerogative. Further, at 20 the House of Lords decisioBhandler v. D.P.R1962] 2 All E.R. 142 at 146

EO AEOAA( OOEA AEODPI OEOGEIT AT A AOIi Ai AT O 1T &£ OGEA A0I
OEA AgAl OOEOA AEOAOAOEIT 1T &£ OEA #01 x1 068

469 |bid at 8-14.

470 |bid, at 1215. In actually exercising the Ghwn prerogative, Cabinet or Cabinet Committees follow
a formalized process thataninclude Orders in Council, Memorandums to Cabinga letter from the
Minister of National Defence omther means of bringing business, recommendations and draft orders
from this recommendation stage to the actual Record of Decision, which is the formal exercise of the
associated Crown prerogative

471 1bid, at15p ¢ OOAOQET ¢ O4EA Ci OAOT T AT O ATAO 11060 EAOA O1 A
before exercising prerogative powers This is convenient, for many matters falling within the

prerogative are not suitable for public discussion before the decision is made or the action

DAOAEI Oi AA6 Al OET OCE OOAE 1 EAAT OA 1 Au AA ET £ZOANOGAT OI
government mug feel assured of parliamentary support [after a Crown prerogative decision is

i ARAYyh AOPAAEAI T U EI A 1 AOOAO 1 EEA xAO 10O xEAOA 111
Jackson/ 8 (I T A OEEI 1 EDPOS #I1 1 OO0EMé&GIehdonASweehd MaxwelA i ET EOOOA
1987) at 269.

472 Supranote 463 (Hogg) at 10.8(a).

473 Supranote 464 at 16-18. The doctrine of justiciability within the sphere of judicid review looks at

the action taken against a spectrum of reviewability, withnorOAOEAx AAT A AAAEOEI 1 O 1 £
OOAE AO OECIEIT C OOAAOGEAO 1T 0 AAAI AOET C xAO 11 OEA 11
and legitimate expectationsofanli AEOEAOATI &6 OOAE AO OEA OEOOOAT AA T E
i AOAUS 11 OEA 1 OEAOS8
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found a valid Crown prerogative powéhng exercise of the prerogative tisen examined

under the doctrine of justiciability to confirm if its exercisereviewable by the courts,

and if found to be justiciable it is examined against potentially applicable legislation and
the Charter to determine if the prerogative has been limited or displaCed This
involves a twestep analysis: first, does the statun question bind the Crowif; yes,

does the statute merdiynit, or fully displace the Crown prerogativ€? Existence of a
Crown prerogative is normally presumed at this first stage but the second stage requires
additional inquiry*’’ Legislation may prmit some exercise of the Crown Prerogative

but within limits*’® or completely displace any exercise of this prerogative where the

474 Supranote 4. InOperation Dismantle v. The Queét985), 18 D.L.R. (%) 481 (S.C.C.) the

Cl OAOT 1T AT 06 0 A AiAIZIGcEed Eruis® inissieAedtd iy the American military within

Canadian airspace was challenged as a violation of sectio€Rarterrights. The court accepted that

the Chartercould apply to an exercise of the Crown prerogative, however rejected igpplication in

this case and stressed that such reviews must be restricted to ti@harterargument alone, and not

into the soundness of such a decision by the executive branch of the government.

475 Supranote 463 (Blackq AO c¢cuv xEAOA OEA 3## 1 AEI OEOU OOAOGAA O
DOAOI CAOGEOA AAT AA 1 EI EOAA 1 OPadidmord df BahadldAARS.COOAOODOAG
1985,c.Pp AO 081 xEEAE Al 1 £ZEOI AA Ol sameipbwers Andl frivilegesD OA O T &
held by the U.K. Commons House in 1867.

476 Supranote 464, citing the process engaged atupranote 463 (Ross Rivgrat 217 where LeBel J

OAOiI AA OEA POl AROO OEA OET OGAOPI AU 1T £ OT UAT PDPOAOT CAC
477 |bid, at 4 citing supra note24 (Interpretaton Actq O8pxh xEEAE OOAOAO O. 1 AT AA
Her Majesty or affects Her Majestyof AO - AEAOOUBO OECEOO 1 O POAOI CAOEOD/
i ATOETTAA 10 OAEAOOAA O1 ET OEA A1 AAOI AT 086 7EEI A
the Crown (supranote 463 (Ross Riverat 199 and 217), it is less certain whether a statute without

this express intention but which, as a matter of fact implies such an intent (the doctrine of necessary

implication), will also bind the Crown. Also discussed are questions of whether simply refereing

the Crown in a statute can be held to bind the Crown, and the Canadian Constitutional issue of

federalism z both of which are inapplicable to the present investigation and will not be further

discussed.

478 |bid, citing supra note468j 0 AOT |, T OAT 1 arlla@entymanby Saiufe PrEderge the

prerogative but regulate the manner in which it is to be exercisel 8 4EEO NOAOOGEI 1T xAO C
Vancouver Island Peace Society v. Candd894] 1 FC 102, 1993 CanLlIl 297#C); affirmed (1995),

16 C.E.L.R. (N.S.) 24 (Fed C.A.); leave to appeal dismissed (1995), 17 C.E.L.R. (N.S.) 298 (S.C.C.). Here

the Society applied to quash two Orders in Council authorizing nuclear powered and nuclear armed

vessels to enter Canadian pas, arguing that theCanadian Environmental Protection AcR.S.C., 1985

(4t Supp.), c.16, thétomic Energy Control A¢tR.S.C., 1985, c:16 and theCanada Shipping Act

R.S.C., 1985, c:3combined to displace Crown prerogative in this area. The aligation was
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clear and unambiguous words of legislation demonstrate that intent. One example of
such clear language is found in the fedl€@rown Liability and Proceedings Agthich
states the Crown dAis |iable for the damag:
l'iabled including fia tort “Committed by a s
Authority for the CAF to engage in international deploytsds squarely found to
be an exercise of the Crown prerogaffe. The nature of contemporary Canadian
deployments combined with recent judicial treatment of similar decisignghé
Canadian governmerdlso indicate that such deployments enjoy a larggrede of
freedom from judicial scrutiny. Judi ci al
matter testod6 to determine justiciability,
related t ol ahkreagwhichpikely coveysomilitary deptoents outside of

Canadd®' Bearing this in mind, contemporary operational deploymemy still be

AEOI EOOAA AO OEA AiI 60O EAIT A OEA #01 xI DPOAOTI CAOEOAN
OA1 ACET T Oh 1T AOETT AT OAAOOEOU AT A AAEAT AA ET OAOAOOOOG
neither the purpose of the statutes nor Pdiaments intent in these legislative acts was directed at

regulating the matters at hand (para 45).

479 Crown Liability and Proceedings AcR.S.C. 1985, ¢:8D at s.3

480 Supranote 464 at 21-22. It is noted that several sections of theNDA in particular s. 31(1) which

DOl OEAAO OEA AOOEI OEOU &£ O P11 AAET C #! & 11 OAAOEOA (
A1 OAA Al AT AT O66h OTEOCO AT A 1 Ai AAOO O1 AA GwbAAI A AO
circumscribe this otherwise unfettered discretion of the Crown prerogative. As is explained

Ei xAOAOh AAET ¢ DI AAAA 11T OAAOCEOA OAOOCEAASG 1 AOAI U EA
disciplinary authority by the CAF over the member, and restrictib © OBI 1 A [ Ai AA0O8 O AAEI
voluntary release. Regardless, all regular force CAF personnel and all reserve force members serving

beyond Canada are on active service by virtue of an Order in Council, P.S. 1989 (6 April 1989)

which was issued under satutory authority, not Crown prerogative. Likewise, being liable to

DAOAEI Oi OAT U 1 AxmEOI AOOUS xi1 OI A ET Al OAA OET OA AOOEA
481 |bid, at 22-23 citing supra note463 (Black) and Chaisson v. Canada003), 226 D.L.R. (#) 351

(F.C.A)), a case involving the governments decision regarding issuance of a decoration for bravery for

acts taken during WWII. The court found at 356 that in this instance regulations did exist geming

OA OAO 1T &£ 001 A0 xEEAE DPOI OEAA AOEOAOEA &£ O A #1000
and it is these regulations setting out how the Crown prerogative is to be exercised that distinguish

this decision from Black, where no such regutary directives exist.
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reviewable forCharter compliance, limitedhrough thisto a review of allege®harter
rights violations and not the deployment decision it§&lf.

Having found that CAF deployments themselves are properly authorized through
the use of the Crown prerogative, the lawful underpinning of detentions and seizures
made during these deployments is also a consideratioralrédesdy proposedhe Grand
Chamber of theeCtHR held in Medvedyeuhat international law required concurrent
domestic and international authorities to det&fn.While this decision relied upon the

ECHR an instrument to which Canada is not a party, Cahadaatifiedthe ICCPFR®*

482 |pid, at 2324, citing Wilson J at p. 518&upranote 474 (Operation Dismantl€] OOEA O E T1T6 Ol
that every governmental action that is purportedly taken in furtherance of nationatlefence would be

beyond the reach of s.7. If for example, testing the cruise missile posed a direct threat to some

specific segment of the populace as, for example, if it were being tested with live warheads| think

that might well raise differentcd OEAAOAQET 1T 06 8

483 Supranote343A0 DAOA xh OOAOET ¢ OEAO O# Al AT AEA8O AEDI T I A
AAOA 1T £ OEA OEEDPSO AOAx8 )O xI OIA T1 O Abktd T CEAAI h E
exclude the possibility for the French authorities to take control of the ship and its crew were the

ET OPAAOCEIT O OAOGAAIT j A0 EO AEAQ OdpraboeAafp AA T £ A
pvoh AEOEIT C Crimer6Shk Legeludickald &wmakdg at the Intersection of Law and

-1 0OA1 08 j¢nnyq wx " AT OCAOI x1 , Ax *1T OO01T Al ppyh pooe8

assume that such treaties (necessarily drafted for implementatioin various legal systems) can

realistically incorporate detailed human rights guarantees. To assume treaties cannot justify pre

trial detention without express words contemplating criminal penalties risks sweeping away

enforcement powers under treatiesOA OA £0AA xEOET 06 OEA DPOAAEOEI T xA
AT AROG 8 7EEIA 5.#,/3 DOI OEOCEITO i1 DEOAAU Al Al
. AOAT OEAO #11 OATOEITT 111U OAEAOO OI OOAEEI C ADPD
maritime drug smuggling. UntiMedvedyeli OOAE OAAOQOEI 16 EAA Al xAUO A
encompassing arrest and prosecution where there was flag State consent. While the Strasbourg

#1 OO0 EO OEGEO O ETOEOO 11 OEA prioElawerf@dedentl £ | ACAI
OOAAOCEAOR OiI APPI U A POET AEDPIA T &£ OOOEAO 1 ACAl EOU

the enforcement provisions of other treaty regimes. It is erroneous to assume (these principles

apply) inthe same manneratE A ET OAOT AGET T A1 1 AGAT AOG AO OEA 1 AOQEI

484 Supranote 359. The ICCPR was adopted on 16 December 1966 and entered into force on 23

March 1976, with Canada acceding to the Covenant 19 May, 1976 andntering into force for

#AT AAA pw ! OCOOOh pwxe AT A OOAOGAO AO A0O8 wjpq O.1
detention. No one shall be deprived of his liberty except on such grounds and in accordance with

such procedure as are established by A x 6 8 AEA OA@O 1T &£ OEA w# (2 £ O A A
be deprived of his liberty save in the following cases and in accordance with a procedure prescribed

AU 1 Axoh AT A GCIAO 1T O OANOEOA OEAO AonlicichOOAOOO Al
for prevention of infectious disease or for minors for the purpos®f educational supervision, tobe

Ol Ax £01 68
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which has been intpreted similarlyto the ECHR and therefore tiMedvedyewecision
provides wuseful gui dance. I n short, Cana
authority on the high seas to detain or seize other vessels, much less detain persons
onboard, absent bothternational and domestic authority.

In the operational context this domestic authority is provided in part through
ARul es of Engagemento or ROE, which are de
military authority, which delineate the circumstances landations within which force
may be applied by the CF to achieve military objectives in furtherance of national
p o | i*% $hé Canadian Forces Joint Publicatenadian Military Doctringfurther
expands on 1B definition, stating that ROE

Delineatethe circumstances and limitations under which armed force may be
applied throughout the range of military operations. They are formulated as
permissions and prohibitions and are considered as lawful orders and not
guidelines for interpretation. They muaké into account all political, military,
physical, and legal constraints ensuring that forces are not left vulnerable to attack
or inadvertently harm political or operational imperatives. They must be

developed in concert with operational commandersudicg coalition

commanders, and be neither too restrictive nor too permissive to allow effective
and efficient operations and achievement of the aim. ROE must coordinate the use
of force appropriate to the mission assigned, ensure compatibility amongst
potentially dissimilar partners, and ensure that military operations meet political
objectives'®®

485 | aw of Armed Conflict at the Operational and Tactical Levels (13 August 2001), Office of the Judge
Advocate General B53005-104/F P-021 at p. GE17

486 Canadian Military Doctrine, Canadian Forces Joint Publication (CFJP 01G805-000/FP-001
(April 2009) at p. 216. (Online:http://www.cfd -cdf.forces.gc.ca/sites/pageeng.asp?page=3391)
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As a partial expression of Crown prerogaff@R OE ar e i ssued funde
authority of the Chief of Defence Sd aff o,
with input from commanders, planners and legal officers using a developed framework
and template of numbered authorizations and prohibitions common to land, sea and
a i ‘P®&From this, any RCN operation contemplating the detention of ships and / or
persoms as part of the mission must be properly authorized from the executive level
through the Crown Prerogative, with corresponding ROE permitting such actions, in

order to ensure adequate international and domestic Canadian legal authority is present.

4.3 Canadian Charter of Rights and Freedoms

There is a degree of uncertainty regarding the applicability of Gheadian
Charter of Rights and Freedoffi3to maritime operations and those detained by ships of
the RCN. The territorial scope Gharterguaranteg has been discussed by the Supreme

Court in the two leading cases Rf v. CookandR. v. Hape'®

Starting from a broad
interpretation ofCharter applicability with regards to the conduct of Canadian agents
acting abroad irCook the SCC subsequently sxanoved towards a far more restricted
view of Charter application in these circumstances ktape a view that has been

followed by the SCC and lower courts in subsequent deci$lbrghis restricted view of

Charter applicability has been criticized as bgimore restrictive than required by

487 Supranote 14 at p. 8 O)1 #Al1T AAAhRh OEA #EEAE 1 £ OEA $AEAT AA

h
xEEAE Al 1T OANOGAT 601 U AOOOI A OEA AEAOAAOQGAO 1T &£ 1 ACAl 1¢
488 |pid at pp. *1, 7-8.
489 Supranote 4.

40R. v.Hape f CcTmmXY ¢ 38#828 cwcs8 3AA A1 O #EEI AT A +AEOQ]
L. 55 2011 at 81.

491 |bid (Keitner) at 81-82.
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international la®?? and is for this reason alone deserving of discussion. | will therefore

begin by discussing thoggharterrights primarily engaged in detention situations and of
particular interest to RCN operationslext | will trace the evolution of the jurisdictional

reach of theCharter, particularly with regards to exttarritorial application. As will be
demonstrated, interpretation Gfarter rights hasboth expanded with regards to the

actions over which ptection will be providedwhile at the same timeontracted in its

scope of extrderritorial application.

4.3.1 Charter Protections in Detentions As a constitutional document ti@harter sets

out a number of State obligatioaad protections for indiduals; but within the context

of detention situations only a limited numlzérithesearepotentiallyof direct application.
Section 7 of th&€€Charters et s out the right not to be dep
of the person é wktkpthéenpacoorpghae®eof fu
This generalCharterr i g h't has been wused to deter min

regulate norcitizens right to enter or remain within Can&dand, as will be discussed

492 |bid at 81.
493 Supranote 4 at s.7.

494 Canada (Minister of Eployment and Immigration) v. Chiarelli{1992] 1 S.C.R. 711, [1992] 1 R.C.S.

j Chiarellio Q8 A6 ox OMER ¢ T@OO £OT AAT AT OAl POETAEDPI A T £ EI
non-citizens do not have an unqualified right to enter or remain in the country. Atommon law an alien

EAO 11 OEGCEO OI AT OGAO 1O OAI AET ET OEA Al 01 Oouo6h AT/
as guaranteed at s.6(1) of th€harterapplies to citizens while noncitizens including permanent resident

only enjoy a right tomove to, take up residence in, and gain a livelihood in any province, as set out at

s.6(2) of theCharter, and that Parliament was competent to adopt immigration policies and enact

legislation setting out conditions under which noncitizens will be permitted to enter and remain in

Canada, which it had done through themmigration Act 8 3AA Al O #AOEAOET A $AOO0AC
Charter has failed noncitizens in Canada: Reviewing Thirty Years of Supreme Court of Canada
*OOEODOOAAT AAG6h vap2013)at 6BG-6B2, disBussingthapapsent yalidmefugee

status or risk of torture claim the right of a State to deport nortitizens is honchallengeable.

111



further, Can ad a 6 srsonshdétaingdably foreignsyoverronerdsrwihsthe p
support and assistance of Canadian agénts.

Section 9 of th&€harteris alsopotentiallyof direct application to RCN detention
situations, and provides that AEvnedorone h.
i mpr i $°% Radlaving this, Section 10 then entrenches the right to challenge the
| awful ness of 4% pis therafonednscessaey ttoefurther examine the
meaning of detention as contemplated byG@arter, as this is a criticalg@nt at which
further legal rights and obligations on the detaining HMC Ship are triggered. The
meaning of detention was explored in the 1985 decisiofhefen$® where the court
viewed Section 10 as broader t hansteri mpl vy
detentionodo, and included any restrictions

where they may reasonably require legal assistAfceThis broad interpretation in

495 Supranote 490 (Keitner) at 89 referring to Canada (Fime Minister) v. Khadr 2010 SCC 3, [2010] 1
38#82Khadrid O 4EEO EOOOA Pwdy® Cdnhda (AttoAey/Gererab08 E 1

BCCA 447 (CanLlIl) where a Canadian citizen, living in Canada, was investigated by both RCMP and
American authorities for transnational money laundering based primarily on Canadian gained

evidence. Mr. Purdy was lured into the United States where he was arrested and charged, thus

avoiding the requirement for extradition. The Court of Appeal at para 17 citeGookfor the

proposition that s.7 of theCharterx A O AT C+#A £ A paBi@Fation is causally connected to the
AAPDPOEOAOGETT 1T4&# A 1 EAAOOU ET OAOAOGO ET A & OAECT O
OOAOOEOI OEAT ADDI EWlAG Bidclisded ifHap@dhdmA OAOET T O A

O
>
)

4% Supranote4 ats 9

297bidAO O8pm xEEAE OOAOAO O8AOAOUITA EAO OEA OECEO 11
promptly of the reasons therefore; (b) to retain and mstruct counsel without delay and to be

informed of that right; and (c) to have the validity of the detention determined by way dfiabeas

corpusAT A 01 AA OA1 AAOGAA EZL& OGEA AAOGAT OEIT EO 110 1 Ax£&C

498 R, v. Therend1985] 1 SCR 613, 1985 CanLll 29 (SCC)atas 1 and 5, where the court agreed
with Le Dain and Estey JJ (dissenting) in their reasons relating to finding a person to be detained as
contemplated within the Charter.

499 |bid at paras 5253 stating it comprised O Aestraint of liberty other than arr est in which a person

may reasonably require the assistance of counsel but might be prevented or impeded from retaining and

ET OOOOAOET ¢ Al O1 6Al xEOET OO AAI AU AOGO &£ O OEA Al T OOI
xEAOA AT A C A asumésanttdEoder tBe@Av@nient Of a person by a demand or direction

which may have significant legal consequence and which prevents or impedes access to counsel

112



Therenswas subsequently refined @rant®®

where the SCC ruled that a perswas
detained only where theiriberty was controlled due taisi gni fi cant phy
psychol ogi ¢4 IThe rceus tenumeratet dactors to be considered where
psychological compulsion was alleged, including the circumstances of the encounter
fomthe perspective of the person; the natur
presence through general inquiries to focused State attention upon the individual for
further I nquiry; and the nature of the St
physical contact, location of the interaction, presence of others and duration of the
incident.

These decisions were both made within the context of acts taken within Canadian
territory and by Canadian police investigating alleged criminal acts. Asué, réee
reasoning used by the Cogdnnot baransposed into the situation of detainees taken by
Canadian naval forces operating on the high saatd the question ofCharter
applicability in these situations is examine8uch reasoning is not withgotecedent, as
will be demonstrated when reviewing Canadian court decisions regardingesxtaial
effects of theCharter.
4.3.2 Extra-territorial Application of the Charter An examination of the extra

territorial reach of th&harter begins with Seton 32(1), which states that ti@harter

applies both federally and provincially in respect of all matters given to these two heads

500 R, v. Grant[2009] S.C.C. 3@here the majority held that section 9 guarantees against bitrary

AAOAT OETT | AT EEAOOAA OAAOEI TapersorAderdy GAdt to BerhilRE D1 AO A
AoAADO ET AAAT OAAT AA xEOE OEA DPOET AEDPI AO 1T £ &£O01 AAI A
liberty is protected by section 9 agai® O OT 1 Ax £01 3 OAOA ET OAOEAOAT AAh £l C
AOOET OEUET ¢ OEA AAOAT OETI 1T EO EOOAI £ AOAEOOAOUSG 10 C
501 |bid at para 44. This includesvhere the detained person is lawfully obliged to comply with the

restrictive request or demand, or the conduct of the State actors would lead a reasonable person to

conclude that they had no other option but to comply.
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of government? As a starting point, the SCC has long held thatGharter applies

broadly to the actions of Canadianipel and by extension other Canadian government

agents, within the territory of Canatfd. Such has also been held true of phetections

of the Charter in the context of claimants under federal legislation such as the
Immigration and Refugee Protectiont®é( il RPAO) , again |l ong app
making their claim while physically in Canadf. It is with respect to Canadian actors,

or others acting on behalf of the Canadian government but outside of Canada, that the

guestion ofCharterapplicability inthecontext of RCN operations most direcélyises.

502 Supranote 4, stating theCharterapplies to(a) to the Parliament and government of Canada in
respect of all matters within the authority of Parliament including all matters relating to the Yukon
Territory and Northwest Territories; and (b) to the legislatures and government of each province in
respect of all matters within the authority of the legislature of each province.

503 R, v. Cogl1998] 2 S.C.R. 597 at para 124 where Bastaracheahcurring in the result, observed
that: "By its terms, s. 32(1) dictates that th&Charterapplies to theCanadian police by virtie of their
identity as part of the Canadian government."

504 |mmigration and Refugee Protection Ast 3 8#8 c¢mnmph #8 ¢x j O0)2016qQq AO O/
schedule 2(1).

505 Singh v. Minister of Employment and Immigratipa985 CanLll 65 (SCC), [1985] 1 SCR7lat para

cvh xEAT - AEOI AT A Iam piePae®td dccepEthdd thedimh [evAryoRerGludés
every human being who is physically present in Canada and by virtue of such presence amenable to
#AT AAEAT 1 Axo638 4 E E O thénAnAdEc€] EnimigratiordX0t, RASAC) A9B5, 2] OEA

however in the subsequent decision oflallow v. the Minister of Citizenship and Immigratio@purt File
IMM-2679-95, November 6, 1996 (unreported) (F.C.T.Dthe court held that

O) 1 OA &irgA xiEis cgar to me that the process which was eventually put in place in
#A1T AAA EO 110 Apbi EAAAT A O Al AEi AT 6O 1 OOOEAA O
xEEAE A& 1T xAA £O011 OEA AAAEOEIT AOA 111U APDPI EAA

[Immigration Act procedures] ... foithe adjudication of the claims of persons claiming

refugee status in Canaddeny such claimants rights they are entitled to assert undes. 7of

the Canadian Charter of Rights and Freedo@is &EOOORh OEdewhdth&OO OEIT O1 A
refugee claimantsphysically present in Canada are entitled to the protection of s.7 of the

Charter. ... The Act envisages the assertion of a refugee claim under s. 45 in the context of an

inquiry, which presupposes that the refugee claimant iphysically present in Canada and

within the jurisdiction of the Canadian authoritieso

This holding has been subsequently upheld i®raha v. Canada (Minister of Citizenship and
Immigration), 1997 CanLll 5223 (FC) where changds Canadian immigration lawsince Singhwere
examined and found to be of no impact on this aspect of determining Convention refugee claims for
those persons outside Canada.
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The issue of extréerritorial application of theCharter can be traced from
Harrer,>® a case that examined the admissibility of statements gathered by U.S. marshals
from an accused in the United Statest used in a Canadian prosecution. Although the
statements were admitted, the majority carefully noted that this admission should not be
finterpreted as giving credence to the view that the ambit cCliaeteris automatically
limited to Canadian tertory", and further noted that "the automatic exclusiolCbérter
application outside Canada might unduly restrict the protection Canadians have a right to
expect against the interference with their rights by our governroeritgeir agents®’
This decigon was quickly followed inTerry, another instance where U.S. authorities
gathered evidence im manner that did not meet the requirementh@®Charter yet was
subsequently used in the Canadian prosecaffofrollowing on the principles expressed
in Harrer, the court resolved that foreign State sovereignty was exclusive aGtanter
would not apply to foreign actors working on the behalf of Canadian authorities.

Of greaterrelevanceto the issues being examined here is the dgrtrgorial

application of the Charter when the actions are taken by Canadian State agents

506 R. v. Harrer[1995] 3 S.C.R. 562

507 |bid at para 10-12 where the majority concluded that either as the U.Snarshals were not acting
on behalf of the Canadian government, or that s.32(1) did not apply at all to foreign authorities
regardless of whether they acted on behalf of Canadian actors, t8aarterdid not apply to their
conduct.

508 R. v. Terry[1996] 2 SC.R. 207 at paras 1:20. The unanimous court held that in keeping with the
concept ofState sovereignty, theCharterdid not govern foreign law enforcement officers, even when
acting as agents of Canadian police who themselves were bound by @earterasthese foreign

actors are governed solely by the "exclusivity of théoreign State's sovereignty" and the "the rules of
that country and none other". Subsequently this reasoning was followed by the SC®irnv. Schreiber,
[1998] 1 S.C.R. 841 where at para7 the majority of the court held that the search of foreign bank
institutions by foreign authorities, even at the request of Canadian authorities, did not cause the
Charterto apply to their actions.
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themselves. In the case ldape® the SCC examined the extiritorial effect of the
Charter in the context of an RCMP investigation conducted in the territory of another
State. ThereCanadian investigators working with local police conducted warrantless
searches of Mr . Hapeds business premises
searches were lawful within that country but not in accordance with Can@teater
requirements. Th&CC majority decision outlined a 2 part test necessary to determine
whether subsection 32(1) of tiharter applied, inquiring first into whether the activity
could be attributed to a Canadian actor such that it is within subsection 32(1) of the
Charter®® The court confirmed that s.32(1) of thharterapp | i ed only to @fF
the government of Canada, the proviiandi al I
thus Canadian State agehtand answered this in the affirmative.

Part two of the t&t then sought an exception to the customary international law
principles of sovereignty and equality of natitfigo justify theChartet s appl i cat i o

the extraterritorial activities>*

Interpretings.32(l) througlthe lens of international law
and canity, the majority found that most exitarritorial applications of th&harter

would be barred due to the presumption at international law precluding such*4ction

509 Supranote 490.

510 |bid at para 103.

511 |bid at para 94.

512 Supranote 204 at 88-910A AAOOET ¢ O1 A 3 O0OA0OA80 OECEO O1 AgAl OOE
Sovereignty includes the exercise of authority over all livig within the State; the power to use and

dispose of State territory; the right to exclude foreign States from State territory; immunity of State

representatives for their official acts and State immunity from foreign court jurisdictions; and respect
for the lives and property of State nationals and officials abroad.

513Supranote490A 0 DPAOA ppoh AEOAAOAA AO OEI OA Oi AOGOGAOO xE(
government, when acting beyond Canadian teitory.

5408( 8 6 A0AEAOGT 0@ @G OB ( ADiA&LA4 discysdin@tbree reasons provided
by the majority in reaching this conclusion. First was the Canadian tradition of adopting customary
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absent "an exception to the princiglesovereignty that would justify the application of
the Charter to the extraerritorial activities of theState actor®® The court then
examined the specific jurisdiction in question, in this case enforcement jurisdiétion,
and provided the only exception to this rule was found whereratsin ©nsent vas
received or irsituations involvingd'clear violations of international law and fundamental
human i ghtso.

This decision recognized for Canadian courts twg features of international
law: respect for sovereignty and the equality of all Statessdlation as a component of
State sovereignty was held as a Aquintesse
imposable limits created through State consent or international law, whether customary or
conventionaP'® The court went on to explathat the principle of nointervention was
critical to maintaining this recognition of State sovereignty and equality, and therefore
States were bound to refrain from interfering in the affairs of other States. Further, these

principles of norintervention and territorial sovereignty were adopted into Canadian

common law'® and thus informed the limitation of x&aterritorial Charter

ET OAOT AGET T Al 1 Axh HihchlesibBdrripriabssverdign® And 6od-i | AOU b

ET OAOOAT OET1 AOA DPAOO T &£ #AT AAEAT AT IT11T1T 1Axd8 3AA
the interpretation of Canadian laws impacting on foreign sovereignty. Lastly, IHRL treaties were

canvassed as th majority adopted the presumption that interpretation of statutes, and thus the

Constitution, must conform to international law.

515 Supra note 490 at para 113.
516 Supranote 514 at 144-145.
517 Supra note 490 at para 52.
518 |bid at paras. 4146.

519 |hid at para 37 citing with approvalBouzari v. Islamic Republic of Ira¢2004), 71 O.R. (3d) 675 at
para. 65, leave to appealefused, [2005] 1 S.C.R., where Justice Goudge explained "customary rules of
international law are directly incorporated into Canadian domestic law unless explicitly ousted by
contrary legislation. So far as possible, domestic legislation should be integted consistently with
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applicatior®®® Also recognized by the majority of the court was the interpretative
principle of comitegsotothhet idesrteobsly St
critical to issues of State cooperation and deference to sover&gnihis majority
conclusion clearly underscored the SCCo&6s r
application of theCharter, in the teritory of another State and as an extension and

expression of Canadian sovereignty, was sotfght.

This respect for comity as a bar to the applicatiolClérter rights abroad was
not shared by the entire court. In a concurring dissent Justice Bastaraphetioally
di sagreed with the maj oGhartelys arpgpamhachoestmod
t he Owater 6s edgeb. |t i s | Gharter appliee ar h

abrodsdastarache J. r ej-cepcdrealt itohi@dindampupmf o a cyhd s

those obligations." This doctrine of adoption provides that so long as domestic legislation does not
Al 1T £l EAO xEOE AOQOOOI i AOU ET OAOT AGETTAI 1 Axh OET OA 1A

520 |bid at para 46.

521 |bid at para 50 ard 52, emphasising that in the modern world wherdransnational criminal

activity and rapid transportation and communication was possible, the principle of comity
encourages interState cooperation in the investigation of these crimes absent lawful compudsi.
Likewise, where such assistance by another State within its own territory was sought or provided the
principle of comity would guide States to respect the manner in which this assistance was provided.
This deference to the means by which a foreign &t assisted the requesting State ended only where

OAl AAO OETTAQEITO 1T & EI OAOT ACGETTAI 1 Ax AT A &0 AAi Al
AOOEOOAT AA CEOATh AT A OEAO #Al AAEAT AT O0OOO OET Ol A E
offoreignl Axo6 OAOPAAOCAEDI 1T £ OGEAAOADBEED AEAEDBAORADEDUAT,

#11EOU EAO A1 Ol AAAl AAOAOEAAA AO OOEA AAEAOAI AA Al
30AOA 1 ACEOEI AOGAT U OWdtghdrd Investoents Ltd. & OOSadydOWBO1 OU6 EI
S.C.R. 1077, at p. 1095.

522 Supranote 514 at 147.

523 Supra note 490 at paras 125 and 139.

524 |bid at paras 139- 179. Bastarache DAOEAx AA AT A OAEAAOAA OEEO OAOO A4
approach as vague, the question of who initiated the investigation in question as unprincipled, S
O/l OAECI Al 100116 i xI O A Al xAUO APPI U O #Al AAEAI
imposing Canadian standards until they interfere with foreign sovereign authorityas inconsistent

Instead, he stressed that th€harteracted to impose principles of behaviour rather than restrictively
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asldngscal e of review, reviewing only subst al
fundamental human rights laws and Canad@marter protections and potentially
justifying differences through the principle of comity and the needgta transnational
crime>® Justice Binnie also expressed his concern with the majority approach, opining
that international legal obligatiorend specifically IHRLwer e fiweaker and t
more debatable thaCharterguar ant ees o, anddechgsor héwanu
substitute Canadadés o6éinternational rights
p o w &% With this limited guidance Canadian courts have continued to face questions
of extraterritorial Charterapplication, with mixed results.

Moving forward fromHape the Federal Court iAmnesty Canada’ examined
the extraterritorial effect of theCharter with respect to CF operations in the Islamic
Republic of Afghanistan Amnesty Canadmvolved a challenge to the lawfulness of CF
transfersof detained individuals, most often on the battlefield but in any event as the

result of operations in Afghanistan, to the custody of Afghan authovitiese it was

or proscriptively (para 166), and thus would seldom intefere with foreign laws as stressed by the
majority decision. He felt instead that a principled approach to the application of individuaharter
rights, such as s.10(b), should be applied and th@harterrights should be observed where they
could be, butwhere such rights would interfere with the conduct of foreign officials acting within the
lawful ambit of their jurisdiction these rights gave way (paras 168179).

525 |bid at para 174. The onus will be on the claimant to demonstrate that the differencbetween
fundamental human rights protection given by the local law and that affordednder the Charteris
inconsistent with basic Canadian values; the onus will then shift tine government to justify its
involvement in the activity. In many cases, differeresbetween protections guaranteed byCharter
principles and the protections offered byforeign procedures will simply be justified by the need for
Canada to be involved irighting transnational crime and the need to respect the sovereign authority
of foreign States. On account of this, courts are permitted to apply a rebuttable presumption of
Chartercompliance where the Canadian officials were acting pursuant to valid foreigaws and
procedures. Unless it is shown that those laws or procedures are substally inconsistent with the
fundamental principles emanating from theCharter, they will not give rise to the breach of &harter
right.

526 |bid at para 186.

527 Supranote 452.
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alleged the detainees were subjected to mistreatment and even torture. Within a rule 107
motion, tie court determined that the two questions to be addressed were:
1. Does theCanadian Charter of Rights and Freedoasply during the armed
conflict in Afghanistan to the detention of n@anadians by the Canadian Forces
or their transfer to Afgan authorities to be dealt with by those authorities?
2. I f the answer to t he ahaoermonetipalessst i on
apply if the applicants were ultimately able to establish that the transfer of the
detainees in question would exposerthto a substantial risk of tortur&?
In addressing the first question, the Applicants argued thaCHiageter should
apply at all times during the armed conflict in Afghanistan to-@anadians detained by
CF and then transferred to Afghan authorjtesusi ng what can be ter
the persono t eChdrerdid nStalways apply, theh it shdukel apply in
circumstances where the transfer of these detainees subjected them to a substantial risk of
torture®®  Following an extense review of bdi extraterritorial applicationof the
Charter and international law, and in particular IHL, Mactavish J. ultimately disagreed
with both of the *®pplicantés propositions.
The court recognized that the CF could validly claim a broad disoret detain
Afghan civilians, including those not taking an active role in hostiltiegnd then

applied the test itHapeto determine potential exttarritorial Charter application. The

first part of theHapetest was quickly answered in the affiriwvatas CF personnel were

528 |bid at para 13.
529 |pid.

530 |bid, at paras 10Qz 301, with IHL examined in particular at paras 216 266. At para 346 both
arguments by the applicant were denied.

531 1bid, at para 54 as part of the conduct of military activities within Afghanistan.
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not surprisingly found to b@harerd? aheeextact or s
consideration was the fieffective military
the Charter would apply once the CF exercised comglebntrol of a person in their
custody>*® This argument was also rejected by the court, which adopted the reasoning
used by the ECtHR Grand ChamberBira n k °3* which had held that extrgerritorial
Jjurisdiction of a St at ef@usd wheaeveffectise centkotod pt i on
the territory exists>® Lastly the court also recognized the practical effects of this test, in
that it would impose a fApatchwork®™ of | ega
Turning then to the second question linkithg applicability of theCharter to
allegations of detainee mistreatment or the reasonable likelihood of mistreatment, the
court again cite®ank owi ir ejecting this Y dbesceutand e
rejected this approach as wunprincipled, re
or quality of theCharter breach that creates extieritorial jurisdiction, where it does

not ot her wWfiseither ¢heChasterwould apply or it would not.The court thus

532 |bid at paras 102z 105, finding s.341) of the Charter applied to CF personnel.
533 |bid at paras 187%298.
534 Supranote 217.

535 Supranote490A 0 gy xEAOA OEA AT OO0 AE OAdontOHbadsedestihd O ADDAC
Hape See alssupranote 452 at paras 221z 235 finding effective control could apply to relevant

territory and its inhabitants abroad as a consequence of military occupation or thragh the consent,

invitation or acquiescence of the Government of that territory, and where all or some of the public

powers normally exercised by the controlling Government are in fact exercised.

s6lbidh AO DAOA ¢xt xEAOA OEAOHA OBDIOO @WAIEA ADRAO OEAR @GH A C
would be problematic in the context of a multinational military effort such as the one in

which Canada is currently involved in Afghanistan. Indeed, it would result in a patchwork of different
national legal normsgpplying in relation to detained Afghan citizens in different parts of Afghanistan,

onapurelyrandomAEAT AA AAOEO6 8
537 |bid, at paras 309328.

538 |bid at paras 310311 stating
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accorded great weight to the value of certainty in the application ofiagter over

Canadi an fAState actors 6o r whieeobligngthasndd i n
same actors to act in accordance with Cana
independent of anyharter obligations>*® Thus Canadian jurisprudence would see
Canadian State actors adhere to international human rights norms, but without engaging
Canadian State responsibility to extend the protection dEtaeter.>*!

In Canada (Justice) v. Khatff the argument regarding the problematic nature of
using the fAcontrol of the Persono test was
SCC. Khadr examned the activities of Canadian intelligence agents who interviewed
Omar Khadr while he was in American detention, and then shared the information
learned with U.S. authorities for the purpose of the American prosecution.STGe

bY

again citngBan k orveijieect ed the ficause and effectod

GBurely Canadian law, including th€anadian Charter of Rights and Freedopaither applies

in relation to the detention of individuals by the Canadian Forces in Afghanistan, or it does

not tAATTT O AA OEAO OEA #EAOOAO xEIl 110 APPI U xE,
Charter rights is of a minoror technical nature, but wil apply where the breach puts the

AAOGAET ARG O &£O1 AAT AT COrhdtis, & @hnédtbe tiEtGENS Matuk & OE OE 8

quality of the Charter breach that createextra-territorial jurisdiction, where it does not

otherwise exist. That would be a copletely unprincipled approachto the exercise of extra

OAOOEOI OEAI EOOEOAEAOEIT T 86
539 |bid at para 314.

540 |bid at para 316. At para 328 the court went on to deny the application, holding th@he Charter
would not apply to restrain the conduct of the Candian Forces in Afghanistan, even if the applicants
were ultimately able to establish that the transfer of the detainees in question would expose them to
A OOAOOAT OEAI OEOE 1T &£ O1 0O000OA6s8

541 Supranote 495 (Khadr 1) at para 14 where the SCC affirmed that as a general rule Canadians
abroad are bound by the law of the country in which they find themselves and cannot avalil
themselves of their rights under theCharter, based on customary international law and the principle
of comity of nations which generally preventCharterapplication to the actions of Canadian officials
operating outside of Canada, with the possible exception in the case of Canadian participation in
AAOEOGEOEAOG 1T £ A £ OAECT 3 O AtrAatidnadoblg@licns & CAT OO0 AT 1 OOAC
fundamental human rights norms.

542 Canada (Justice) v. Khad2008 SCC 28 (CanLll), [2008] 2 S.C.R. 125; (2008), 293 D.L.R. (4th) 629;
72 Admin. L.R. (4th) 1; 2008 SCC ¢ Khado .q
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presence of IHRL obligations which might constrain Canadian actors does not
necessarily implyCharter applicability to these same actiotfs. The court then applied

the same reasoning a&een inAmnesty Internationatio invoke theHape human rights
exceptionb u t with a different resul t, having
proposed means of trial he faced were contrary both to US law and the Geneva
Conventions** The Court then reased that Canada too was bound by the Geneva
Conventions, and thdt i f Canada was participating 1in
Canadads binding obl i ga tChaoterappliesnodhe extentoft er n a

t hat p ar°®? itmay peabsarvedrthipugh that this decision was careful to state

Ait was simply participation in the il/
under section 7, and it was not necessary to conclude that handing over the fruits
of the interviews in thiscaset. S. of fi cials constituted

s.7 rights. It suffices to note that at the time Canada handed over the fruits of the
interviews to U.S. officials, it was bound by the Charter, because at that point it
became a participant in a processh at viol ated Canadaé
obligada%tions. o
A second case involving Omar Khaaind the extrderritorial application of the

Charter was subsequently brought before the SCC when he requested a judicial order

compelling the Canadian government &®ls his repatriation from U.S. custody back to

Canada’’ The courtfound that the actions of Canadian State agents established a

543 |bid, at paras 309328.

544 Currie, Robert J.and Rikhof, Josephnternational and Transnational Criminal Law2/e, (Toronto,
ON, CAN: Irwin Law 2014) at p. 563.

545 Supranote 490 at 88-89, citing supranote 542 at 33.
546 Supranote 544 at 563, citingsupranote 490 at para 27.

547 Supranote 495§ Khadr 116 4 8

123



sufficient connection by coGharerrightst?®iAsg t o a
with their earlier decision iKhadr,theSCC f i rst rul ed that Mr . K
on the facts of that first case and therefore their earlier ruling stood, ar@hé#neer
applied under thédapei hu man r i g h*sAs a resule the Gooringéanted a
declaration of infringement, adiing the Canadian government of this a@m but
refrainingfrom ordering the government to actually remedy the situdtfbiThis line of
reasoning by the SCC, th@harter infringement will be found where Canadian State
agents participate in a processtthai n whol e or part violates
international law, ipotentiallyapplicable to RCN operations.

Canadian jurisprudence regarding the application ofGharter to actions by
State actors has seen a fundamental shift towards at-bnghapproach, barring
application of theCharterin all but exceptional circumstanc®&s. While this approach
does provide clarity in most exttaer r i t or i al situations, t he
constitutes an exceptional circumstance is far lesar dad has been inconsistently
applied by lower court¥®? This focus on a brigHine by Canadian courts has also failed
to consider many of the factors present within the maritime environment, and therefore is
of limited assistance and application in @nporary RCN operations. In particular,
given the lack of judicial scrutiny regarding shipsther flagged or unflaggednd

individuals detained by Canadian warships, much less individualghironboard HMC

548 |pbid at paras 30, 48.
549 Supranote 544 at 564.
550 Supranote 490 at 90.
551 |bid at 82.

552 |bid.
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Ships, the application of the brigle in thesesituationsis uncertain to say the leasin

keeping with the practice of Canadian courts, | will therefore seek guidance from
international tribunals that have addressed these unique circumstances, which together
with Canadian jurisprudence wilhform my subsequent analysis and form the basis of

my concluding recommendations.

4.4 Canadian Legislative Authories Impacting onExtra-Territorial Detentions

Generally speaking, Canadian police agencies and courts hawveestigative or
adjudicativejurisdictionoverany per son f or of fences comm
defined as Canadian internaf Anslativelymsedespl us C
number of exceptions to this general principle are provided for primarily within two
sources of ahority, the Criminal Codé®* and theOceans Act>™ Beyond this limit

Canadian enforcement powers continue to exist but are reduced as one moves further out

553 Supranote 20 at s.§(2), which is reflective of thenterpretation Act, R.S.C., 1988, F21 at s. 8(1)
x EEAE Bvwnidndctinendapplies to the whole of Canada, unless a contrary intention is

AGPOAOGOAA ET OEA AT AAOI AT 068 1T 1 Erindralicodeh x ABAADOE
TxXx8ac DOI OAOEAAO DI |ahtinA zomes butdwidhexceptionst iAcluding Afférdes |

OAAAI AA6 O1I EAOA AAAT Aii i EOOAA xEOErminal@ld AAA OOAE

xEEAE AOOAAI EOEAO O7TEAOA A PAOOIT AiI 1 OPEOAOG O Al il
outsideof AT AAAh OEAU AOA AAAI AA &I EAOA Ai i1 EOOAA OEA |

extra-territorial enforcement jurisdiction through the Criminal Codéhowever are beyond the scope
of this paper and will not be included in this examination. Canadian tdtory is defined ats. 35
which is then further defined in supranote 25 at s.4 as the Canadian coastal waters extending to 12
nautical miles from the baseline, itself found at the lowvater line on the coastThis mirrors supra
note 38 (UNCLOS) arts 316.

554 |bid.

555 Supranote 25 (Oceans A9t setting out jurisdiction of Canadian courts with regards to Canadian
registered ships, offences by ships outside of Canada in the course of hot pursuit and by Canadian
citizens outside the territory of any State.Criminal Codearts 477.2 and 477.4 establish limitation s
on prosecutions that may be brought under these sections. Af{2.1) further sets out jurisdiction
over offences in relation to fixed platforms attached to the continental shelf and art 78.1 establishes
offences committed in relation to ships or fixed platforms; art 7(3.1) establishes as an offence any
hostagetaking activity committed outside Canada on a Canadian registered vessel. This listis a
limited review of Criminal Codeoffences in relation to the maritime environment.
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from Canadian territory, through the contiguous Z&hand EEZ°" to the edge of the
continental shetf® and onto the high seas.

4.4.1 The Criminal Code TheCriminal Codedoes provide for some extraterritorial
enforcemenjurisdiction with respect to offences specified in the SUA. Section 78.1 of
the Criminal Codeincorporates SUA prohibitions against segzby force or threat of
force, acts of violence against persons on board and damage to (including embarked
cargo) ships or fixed platforms; interference with maritime navigational facilities or
placing objects onboard ships or fixed platforms likelyaose them damayéinto
domestic Canadian legislatiofi® The extraterritorial enforcemenjurisdiction over
offences under s.78.1 is then established at Section 7(2.2)@fithimal Code which
provides that such offences shall be deemed to have beeniited within Canada
provided the offender is found within territory of a State, other than the State in which the
act or omission was committed, that is party to either the SUA dtrtitecol for the
Suppression of Unlawful Acts Against the Safety x#d-Platforms Located on the

Continental Sheff®* While there are select, additior@fiminal Codeprovisions that

556 Discussed inchapter 2.2.1Coastal State Jurisdictiog Internal waters and Baselinesand chapter
2.2.5 @ntiguous Zone.

557 Discussed inchapter 2.2.6 Exclusive Economic Zone

558 Discussed inchapter 2.2.7 ©ntinental Shelf.

559 Supranote 20 at s. 78.1.

560 As required atSupranote 299 (SUA) art. 8(3), 7, 10(1), requiring signatory States to create
criminal offences, establish jurisdiction and accept delivery of persons responsible for or suspected

of seizing or exercising control over a ship byoirce or threat.

561 Protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms Located on the
Continental Shelf U.N.T.S. 1678;29004.
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would permit for extraerritorial exercise of Canadian jurisdictidf,many of these
offences are beyond the scope of RCN operations besngstied within this paper and
will not be further explored.

4.4.2 Immigration and Refugee Protection ActWhile not of immediate and obvious
application to the issue of individuals detained by the RCN in contemporary operations,
the Immigration and Refugder ot e ct i o n doespotenfiafiyl sjpeikAbis )
area>® The IRPA has as one of its objectives the transformation of Canadian
commitments to international human rights agreements into domesif¢ iiasiuding the
Refugee Conventidf® and the CAT®® Of significance the IRPA adopts the Refugee
Convention def i andthecourtalfv. Ganaflaeednizay ése o
consolidation of the grounds for extending protection under Article 3 of the CAT to

those:

562 Supra note20. For example s. 477.1 sets o@anadian jurisdiction for offences occurring in the
Canadian EEZ, on or with regards to marine installations on the Canadian continental shelf, offences
onboard Canadian flagged vessels, offences committed in the course of hot pursuit, and offences
committed by Canadians anywhere while outside the territory of another State. See also s.7 which
extends enforcement jurisdiction over a host of offences related to cultural property, fixed platforms
affixed to the continental shelf, aircraft, ships and even omard space stations.

563 Sypranote 5048 471 OOOOA EO AAEET AA xEOEET AOO p 1T £ OEA #
suffering, whether physical or mental, is intentionally inflicted on a person for suchyrposes as

obtaining from him or a third person information or a confession, punishing him for an act he or a

third person has committed or is suspected of having committed, or intimidating or coercing him or a

third person, or for any reason based on disanination of any kind, when such pain or suffering is

inflicted by or at the instigation of or with the consent or acquiescence of a public official or other

person acting in an official capacity. It does not include pain or suffering arising only frormhierent

ET T O ETAEAAT OAl O1 1 AxEO01 OAT AOET 1086

se4t AOEAOET A $AOOAOCT Ah O) 1T OAOT AGEIT T Al zThédadeiof 2ECEOO |
OEA )i T ECOAOEIT AT A 2AEO0CAA "1 AOA 1T A& #Al1 AAA6h pw )1
ibidatsecti T oj 0qQj £ Ofr OYEEO AAO EO O AA Ai1 OOOOAA AT A
ET OAOT AGETT Al EOI AT OECEOO ET O0000I AT 006 O1 xEEAE #AIl
565 Supranote 357.

566 Supranote 358.

567 Supranote 504 at para 19
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in Canada whose removal to their courdrycountries of nationality or, if they do
not have a country of nationality, their country of former habitual residence,
would subject them personally

(a) to a danger, believed on substantial grounds to exist, of torture within the
meaning of Article 1 ofhe Convention Against Torture; or

(b) to a risk to their life or to a risk of cruel and unusual treatment or

punishment.>®®

Thus while anndividual can apply for refugee status from within the territory of
Canada?® there is no concurrent right to makech claims extrgerritorially.

Once a claim is accepted and in order to determine the likelihood of danger or risk
required in order for the IRPA to apply, the coustLi referred to jurisprudence
interpreting Article 3 of the CAP finding that the @imant must establish this risk
along a balance of probabilitids. Based upon this analysis, the court proposed a
spectrum extending from fmere pd&%andbil it
ultimately held that to benefit from the protection of IRPA likelihood an individual

would be subjected to torture wupon return

568 Supranote 564 at 311-312. See alsti v. Canada (Minister of Citizenship and Immigratiqgrd005

FCAp | # ATL6)Q AD jpA OA px 8 11 01 ET AT ObT OAOCAA ET 01 OEA
information reasonably believed to have been obtained as the result of cruel, inhuman or degrading

treatment or punishment within the meaning of art. 1 of theCAT.

569 Supranote 504 at art. 99.

570 Supranote 568 (Li) at para 18, noting that Parliament gave domestic effect to art 3 of the CAT at

IRPA art. 97(1)(a). The court further citedat para 20-24 a number of comments made by the UN

Committee Against Torture regarding the required standard of proof to establish the application of

#14 1 OOEAI A oh OOAOEI C AO DAOA) andArtideBAdab&EA x1 OAO E
identical and deal with the same subjeci AOOAOh OEAU OEIT 01 A AA ET OAODPOAOA,

571 |bid at para 14, following the reasoning set out at supra not459 (Baker).

572 |bid at para 25.
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dangeroftortu e envi saged beleved bnesubsténipa le sgn @uisr s t o

that the danger of tUYrture is more |ikely
In Canada, the ability to deny aliens entry into Canadian territory is also governed

by the IRPA>"*and in the context of an HMC Ship is possibly engaged where individuals

are detained onboard. Canadian courts have established that an alien persomghas no r

to enter or remain in Canada except by grant of the CPéwim Hagos v. Kirkoyarthe

Federal Court examined the IRPa#d the meaning obeingfi | awf ul | withpr es en

regards to being in Canadand determined #se wordsshould retain theicommon

meaning®® The court further held that the conc

r esi de mesidedcy status under the IRPAnst determinativewith regards to an

individual who has lived in a location for a sufficient period of teoeas tai leiov i n t he

communityi whether long term or temporarily’ The Federal Court then went on to

explant hat fAthe requirement for | awful presenc

573 |bid at para 36, applying thg test both to section 97(1)(a) and (b) equally at para 39.

574 Supranote 504 at art 6, which empowers the Minister of Citizenship and Immigration to designate
any person or class of persons as officers genenaémpowered under the Act. Aarts 20.1, 34(2),
35(2) and 37(2)(a) and art. 77(1) general delegation of authority is specifically excluded with
regards todesignating irregular arrivals or issue a certificate stating that the individual is
inadmissible on grounds of security, violating human or international rights, serious criminality or
organized criminality, as well as the ability to make determinations of admissibility for those
otherwise inadmissible by virtue of possible security, human or internatinal rights violations or
organized crime affiliation.

575 Prata v. Minister of Manpower and ImmigratigriL975 CanLIl 7 (SCC), [1976] 1 S.C.R. 376. At p. 380

Martland J. for the court held that"The right of aliens to enter and remain in Canada is governdy the

Immigration Act" and s.5(1) states that "No person, other than a person described in section 4, has a

OECEO O AiTiT A ETOI 10O OAT AET EIT #Al AAAo6s8

576 Hagos v. Kirkoyan2011 FC 1214 (CanLll) at para 780 referring to Prosecutor v. PopovjdT-05-

88-T,& ET Al *OACI AT O jpm *OTA ¢nmpnq § PAOA wnng ET OAODPOA
their common meaning and not be equated to any concept of lawful residency, as the prohibition against

forcible transfer and deportation is intended to preventcivilians from being uprooted from their homes
and to guard against the wholesale destruction of communities.

577 1bid.
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where the individuals are occupying houses or premises unlawfullggally and not to

impose a requirememtbd odemorst dettég 6as a | ega
From this it would appear that individuals brought onboard HMC Ships have no

concomitant right to remain, nor do they necessarily gain the right to sallmaiim of for

refugee status and the attendant protections under the IRPA. Should, however, refugee

status be sought in this circumstance and granted, any attempt to return the refugee to

another State where a risk of torture is claimed would needamieg this claim on a

standard of balance of probabilities.

4.4.3 Other Canadian ActsA number of additional Canadian Acts could also play a

role in situations where HMC Ships detain individuals at sea. EFhergencies Ads

one such Act as it partigl incorporates into Canadian law the ICCPR, requiring in

particular that a number of fundamental rights set out in the ICCPR are not to be limited

or abridged even in a national emergeriCy Likewise, theCanadian Multiculturalism

Act® recognizes the ICGR provision requiring persons of ethnic, religious or linguistic

minorities be permitted the right to enjoy their culture, religion and langubg&arge

part the remainder of the ICCPR has been incorporated into Canadian law through the

Charter, thusthe ICCPRmay havesome impact upon Canadian actionghin the

international forum.

578 |bid at para 80.

579 Emergencies A¢tR.S.C., 1985, c. 22 preamble.

580 Canadian Multiculturalism ActR.S.C., 1985, c. 24 preamble statdgc AO OPAOOI 1 O AAI 11T CE
ethnic, religious or linguistic minorities shall not be denied the right to enjoy their own culture, to o )
DOl FAOGO AT A POAAOEAA OEAEO 1 x1 OAITECEIT T0 O OOA ¢
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Similar to Charterrequirements for life, liberty and security of the person, not to
be arbitrarily detained or imprisonéd, article 9 of the ICCPR provides that those
detaned Ashall be entitled to take proceedin
decide without delay on the lawfulness of his detention and order his release if the
detenti on % The ICEPRIfuativef requites that any subsequent judicial
proceeding be held within a reasonable time, and that detainees are normally to be
released pending this trial. These obligations under the ICCPR for limiting rial
detention and the liberty interests of an accused were cited with approval byGhie SC
Mills v. The Queet®*wher e the court acknowledged Cana
The court then further drew guidance from the ECtHR decision ikViamhoff Casg®*
referring to ICCPR Atrticle 5(3) to decide the issue of unreasonable delay anghtite
be tried within a reasonable time. The majority of the SCC acknowledgé&tiethenoff
Casein recognizing that investigative difficulties, circumstances and the nature of the
case including complexity of the facts, number of witnesses or needifienee found
abroad are proper factors to consider when determining if rights tydoght to trial
within a reasonable time were observ&d.

In the extra territorial context of RCN maritime operations, there is regrettably a
distinct lack of judicial @cussion on the applicability of the ICCPR to Canadian

operations involving extrgerritorial detentions. Guidance can be found however in

581 Supranote 4 at ss 7 and 9 respectively.
582 Supranote 359 at art 9(1) and (2).
583 Supra note386 (Mills v. The Quegrat para 143

584 |bid at para 182. where the court referred to the ECtHR decision Wemhoffcase, judgment of 27
June 1968, Series A No. 7.

585 |bid, generally at paras 186217 and in particular at para 182.
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General Comment 31 of the Human Rights Commiieeyhich provides that States
party to the treaty shall respect aadsure that the rights set out in the ICCPR are
extended to all persons subject to thei
territory but within the Apower or effe
contemplates expedithary deployments of military forcé%’ This guidance, while
helpful, is not the final word in this matter however, as the degree to which the ICCPR,
implemented in this context through t@darter and other legislation as described, has

been held to applis still open to interpretation. Where jurisdiction exteaitorially is

cti

being argued on the basis of authority and control over a person alleged to have suffered

a viol ati on, t he AECt HR has effectivel

involvement i n t he a f® Thig eguireménofor Staté invahéement would

y

require more than the mere assertion that the State was exercising authority and control

586 Human Rights Committee, General Comment 31, Nature of the General Legal Obligation on States
Parties to the Covenant, U.N. Doc. GOE/21/Rev.1/Add.13 (2004) .

ensure the Covenant rights to all persons who may be within their territory and to all persons subject
to their jurisdictiol 6 h OEAO OEAOA OECEOO i 000 AA OAODBPAAOGAA
the power or effective control of that State Party, even if not situated within the territory of the State
0Aoouoh AT A OEAO OEA AATAEEO T £ OEAOA OECEOGO
OEO 11 O Ilizéris &f GtAtds P&rties bstEnQOst also be available to all individuals,
regardless of nationality or statelessness, such as asylum seekers, refugees, migrant workers
and other persons, who may find themselves in the territory or subject to the jurisdictionf
the State Party. This principle also applies to those within the power or effective control of
the forces of a State Party acting outside its territory, regardless of the circumstances in

which such power or effective control was obtainedsuch as force constituting a national
contingent of a State Party assigned to an international peadé@eping or peaceenforcement

operation8 6 j Al PEAOEO AAAAAQS

82 AEEAAT T A . HCOIA OO A0dEIQAIE@GEDE Beknarios for the extraterritorial
abbl EAAGEIT 1T &£ OEA %001 PAAT #i 1T OATOEIT 11 (0O61A1
citing Issa (supranote 227) para 76.
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over the alleged victim, but also would require evidence linking involvement of the State

actors in the alleged violdtion itself fAbe
The concern is therefore raisabat under boththe Charterand Canadao s

international obligabns, particularly the ICCPR, Canadian warships shaatdwith all

reasonable haste in obgeg the rights of detainees taken on the high seas to be

promptly brought before judicial authorities, if subsequent Canadian legal action is to

succeed. Although some contextual interpretation will occur to accommodate the

circumstances of a given sitian, these circumstanceshould not be interpreted so as to

per mit bringing det ai nees before judicial

obligations in this regard are not directly imposed on naval commanders, depending upon

the objectives of the missn they maybe askedd account for any delay in delivering a

detainee to judicial authorities at a subsequent proceeding.

4.5 Breaches of Detainee Rights and Remedies

Under Canadian constitutional and statutory law those detained unlawfully, or in
breachof their rights, may seek redress based upon that breach. Such redress involves a
number of requirements including the venue, available lawful remedies and recognition
that the Crown enjoys a large measure of immunity when acting under the authority of
the Crown prerogative. | will therefore discuss several avenues of legal redress
applicable to alleged breaches of detainee rights, beginning with civil remedies and

followed by criminal sanctions.

589 |bid (Raffaella) at pp. 1819.
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4.5.1 Crown and Agent Civil Liability for Breaches of Detainee Rights The Crown

Liability and Proceedings ATY provides one avenue of redress for those alleging that

the feder al Crown is vicariously |liable at
claims brought under this Act mustowever be broughtin Canadédor claims arising in

Canada™ in either the Federal aespectiveprovincial courts’?and with few exceptions

the Crown is immune from court orders directing or prohibiting acfithsCrown

servants acting beyond their authority under statn Crown prerogative are not immune

to these court orderd* However provided they acted reasonably, in good faith and

within the scope of their dutigke Crown servant may benefit from the Treasury Board

policy on Legal Assistance and Indemnificatfdn In order for the federal Crown to be

found vicariously liable the tawbusa ct must be sufficiently co
empl oyment by the Crown, but not where the

or a power or duty conferred directipon them by law when they committing the fSFt.

590 Crown Liability and Proceedings AcRS.C. 1985, c.-G 1t Ciovi Liability Act .q
591 |bid at s.3, andsupranote 427 at 6.2(d) where the meaning of Crown servant is discussed.
592 |bid (Hogg) at 4.1, citingbid s.21.

593 |bid (Hogg) at2.4(i) discussingconstitutional injunctions as preventing a violation of the
Constitution, which includes theCharter. Likewise Crown immunity from constitutional mandamus
is not complete, particularly when a duty is imposed by virtue of th€harterfor which relief is
provided under s.24 (bid (Hogg) at 2.6(d)).

594 |bid (Hogg) at 2.4(c).

595 Treasury Board policy on Legal Assistance and Indemnificatidfective 1 September 2008 (Online:
http://lwww.ths -sct.gc.ca/pol/doc-eng.aspx?id=13937&section=text ). This policy applige Crown
servantsacting in good faith, not against Crown interests, and within the scope of their duties of
employment.

59 |bid (Hogg) at 6.2(k) and (m). Independent discretion is commonly found in police officers when

OAAOET ¢ ET A gA @énimdrilawipeer©\@gted (b Gifn @ ber peonally and must be
AAOAEOAA AAAT OAET ¢ OI EEO 10 EAO ET AAPAT AAT O AEOAC
OCAT AOAT bil EAA AOOCEAO O1T AAO OEA AEOAAOQEIT AT A AT1C
discretion be found, the Crown servant remains personally liable for damages at tort.

)
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In the event sufficient lawful authority is found to support a governmental act then
liability in tort does not arise, however compensation under either the statutory authority
or the prerogative may dtibe availablé® and while the Crown is immune from
enf orcement of a Growm Liabibitys Actjdaesl acooenh for, coutt h e
determined damagé?®

Despite these various legal avenues available to pursue a tort claim against the
Crown, members witm the CAFaregr ant ed sweeping i mmunity
drawing no distinction between war and peace; between combat, training and discipline;
or between injured civil i arm Thisocaite blancheur ed n
approach to quesmns of civil negligence where defence matters are involvedicue
as Canada stands alone among her allies in providing this sweeping grant of statutory
immunity 2%
4.5.2 Crown and Agent Criminal Liability for Breaches of Detainee RightsWhile in
theory the Crown may be liable for offences contrary to Canadian criminal law provided

the statute is sufficiently broad, in practice such prosecutions aré®rarSuch a

prosecution could potentially be made where acts constituting torture occur, bearing in

597 |bid (Hogg) at 6.4 (a)z (c).
598 Supranote 590 at ss.2930, and at common law as discussed dtid (Hogg) 3.1(b).

59 |bid (Hogg) at 7.6(b), referring toibid section 8 exemption of the Crown fromtori OO 1 EAAEI EOQOU (¢
respect of anything done or omitted in the exercise of any power or authority exercisable by the

Crown, whether in time of peace or of war, for the purpose ohe defence of Canada or of training, or

i AET OAET ET ¢ OEA As;sEAEAT AU 1T £h OEA #A1 AAEAT &1 OAAOGS
600 |bid (HoggQ), citing the lack of a similar blanket immunity by the U.K., Australia, New Zealand and

the U.S. whdoy contrast haveadopted thecommon law to the wmique environment of military

activity.

601 |bid (Hogg) at 11.14(a) and (b).
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mind that Canada has ratified the C&¥ andincorporated the offence into Canadian
law®® The fAquestion of how States ought to tr.
the question of what detention practices are so egregious as to subject the ccaptor t
cri mi nal® Iniorads io Find poyential liability against the Cromtherefore an
6egregiousd detention practice constitutin
would need to be established. While such an offence is unlikely thes facast still be
borne in mind by all members of the chain of command, and appropriate safeguards and
oversights be enforced to ensure that those detained are cared for in an appropriate and
lawful manner.

In contrast, Canadian Crown servaate unlikelyto benefit from anyprotection
of Crown immunity whereheir actionsbreachstatutory law regardless of whether by
way of aiminal charges or if namea civil proceedings. While Crown servants named
in civil proceedings may be entitled to the protattaifered under the Treasury Board
provisions, provided they meet applicable crit&ffapnly those charged under the
National Defence AcCode of Service Discipline enjoy the right to be represented, at

Crown expense, for any charges so broutffit.In suchcircumstances the defence of

602 Supranote 358.

603 Supranote20A 0 O08cow8ph AT A ET DPA@PEKOIOAO EA REDARA OGI AAH.
# Al AAEAT &1 OAAOGo 8

604 Supranote 14, 8:20.40(a) at 8p Y AEOEI
OEA ,EIEOQO T &£ )1 OAOT AO

605 Supranote 595.

606 Supranote 13 Part 11l Code of Service Discipline, and art. 249.17 providing the right to be
represented.
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superior orders could conceivably be availdBle, as was argued in a previous
prosecution alleging torture by deployed CAF persoffiellt is thereforeincumbent
upon individual sailors and the members of their chain of conunanmediately
responsible for the care and treatment of detaiteeles well advised of applicable rights

and obligations owed in the situation.

4.6 Conclusion

Giving effect to international law n Canadads domestic | aw
one of two ways by incorporation in the cas#f customary international Ilgvand by
transfornation in the case of treaty lawrhis melding of international and domestic law
i's important to the RCNO6s international de
are nomally required given the nature of operations conducted. In the context of
contemporary Canadian naval operations, the domestic authority to conduct the
operations themselves is most often derived from exercise of the Crown Prerogative, with
potential exeptions grounded in statutory authority when the CAF acts in support of
other Canadian governmental departments.

The application and effect of the Canadi@harter, if found to apply
extraterritorially, is of equal importance to these contemporary missi where

deprivation of liberty is present. Recent decisions in Canadian courts, including the

607 Qupra note 427 at 11.15 (c), describing that merely by acting in the course of employment a
Crown servant is not rendered immune from statutory law, and criticizing the obedience to superior
orders doctrine as insufficiently prejudicial to the Crown to shield a perpetrator of a wrongful act
while the superior remains liable.

608 Supranote 14, 8:20.40(b) at 820 describing court martial convictions of a CF officer and two
subordinates for essaulting a detained foreign national while on a peacekeeping mission. The
subordinates were convicted of assault contrary teupranote 20 s.266 , while charges against the
officer were withdrawn after a significant delay in prosecuting the matter.
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Supreme Court, havevolved to restricthe extraterritorial reach of th&€harter, butto
date have only examined situations of Canadian law enforcementFangloyments
occurring i nterdtaryo tAd & nesultSof thet@rtt profound respect for
comity and the territory of these foreign States, these decisions have largely limited
Charterattribution for acts by Canadian State actauings incontrast to the holdings of
the ECtHR with respect to the exteritorial reach of the ECHRGiven tlat Canadian
Courts have not (yet) adopted the approach of the ECtHR in this regard, and the
differences inherent in naval operatiascompared to tHaw enforcement and military
guestions examined in the context of the Afghanistan conthetse decisions cannot
simply be taken as the final word in this regards

Lastly,cr i mi nal or <civil | egal actions take
have beerbreacted, as well as possibkanctionsagainst those held responsildad
remedes for the victimmust be recognized. While some protection exists for Canadian
State agents acting within the normal scope of their dutiesall breaches wilfall
within this range, and it becomes important for the chain of command to understand fully
the nature of potential breaches and resultant consequences. Failure to do so can place
both the mission, and individual sailors, in jeopardy.

I will therefore now turn to extrapolating Canadian domestic protections and
obligations towards detainees, and thekegstent rightsto the sphere of contemporary
RCN missions. This analysis will refer to a number of international decisions that
provide useful guidase in this area and will assist in my subsequaralysisof those
legal considerations present in these operations, and the considerations that | will propose

be adopted.
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CHAPTER 5: ANALYSIS OF THE L EGAL WATERS SURROUNDING
CONTEMPORARY OPERATI ONS

I will now analyze international and domestic law, in particular interredtemmd
domestic human rightsbligations, as they apply to contemporary operations of the RCN.
In order to frame this analysis | will begin by setting out in greater detahtal issue,
that being t he rtardodahjuriedictioCiatheandritidesenveonrnenta
In analyzing this question | will again refer to the rationalization seen in a number of
international decisions, followed by a proposed new way to tievquestion in the
maritime environment that being the adoption of concepts surrounding frontier zones
and borders. These concefitsame my analysis as they engage the issue of when a
person may be consideréal bewithin the critical aspects of Cadian jurisdictionand
thus may perhaps engage exegitorial application of Canadian IHRL obligationBy
virtue of the nature of the maritime environmeHtIC Ships regularly interact with
other ships and those embarked on them. This interactioes¥aom hails involving
simple passage of information but no physical contact, to intrusively boarding these ships
and potentially bringing individuals back onboard the Canadian w&tSh@iven this
range of possible actions it is critical to examine tb&fpat which an individuais
considered detained, and whetthis is affected by the situation or mission being
conducted. It is through this lens that | suggest a rational and predictable set of norms
can be most eily established, providingredictdility to HMC Ships while ensuring

Canada properly observes her human rights obligations. In conclusion on this point | will

609 Maritime Command Boarding Operations Manual CFCD 108 (B), (DMPOR-4) at 3-5/10 7z 3-
7/10, noting thatthe holding of detainees onboard HMC Ships will normally be done on an
exceptional basis and only for the niimal time necessary to transfer them onward as required

139



examine what actions can subsequently be taken towards those that are found to have
been detained by HMC Ships, and any attendatigations and rights likely found in
these situations.

Lastly | will apply this analysis to the various RCN contemporary operations and
how each mission may affect the status of a person detained onboard a Canadian warship,
together with possible righand obligations owed to the detainees in those situations.
This will begin with missions conducted in support of OGDs in their law enforcement
mandate, and as discussed are centered on support to the RCMP for criminal law
enforcement action and the DFOr fenforcement of Canadian legislation of the fishing
industry. Next | will examine contemporary counpatacy operations, both those
conducted under UNCLOS alone as well as those performed in support of UN Security
Council Resolutions. Lastly, | willislcuss contemporary countearcotics operations

being conducted by ships of the RCN.

5.1 What DeterminesCanadian Jurisdiction over Maritime Detainees?

In answer to this question | will first turn to international responses regarding the
reach of ext-territorial jurisdiction. As was seen R(AFSaadoonpandAl-Saadoonand
in Al-SkeiniandAl-Skeini and Otherds he r e ac h o {erritarialQutisdittiend s e x t
and thus responsibility for the application of IHRL obligatiatsnternational la is far
from settl ed. Whil e the o6effective contr
approach to extend domestic human rights obligations-tedritorially was adopted in
R(AFSaadoojy, critics point out that this unfairly borrowed from the AO concept of
occupation in favour of the more general public international law field, and that the

House of Lords decision narrowly conflated the degree and nature of obligations

140



triggered extraerritorially when State forces exercised control of an .&feaOne
proposed solution would i nstead revi sit t
proposed by the applicants Bia n k atvhiait, AObl i gati ons apply
exercised; their nature and scope is set in direct proportional relation teveieof

c o n t°F oOnepositive aspecof this approach, althougit is based on recognized

LOAC laws of occupatiorfnot IHRL), is thatitist r i gger ed where terri
under the authoritydf he hostil e d&tmyd han deesech duthwityy whe
has been establ i sh€®4dThiapraposal suggests ¢hat e rsuch s e d ¢
control is exercised exttaer ri t ori al |l vy by State forces,
substantive obligations would actually subsist, qualitatively arahtifatively different

from those in play 1in the Stateds own ter

sourebhis means of extending a Stateds don

60028 7EI AAh 04 OE CCA OE jte@itortay ATDASpatidl TeStgrACeraih Hudan% @ O O A
2ECEOO 40AAOGEAOGO K 1 1 -523060din par8cul@ At 628- 523nwberediitde jaled v p v
exception to the two arguments used in the Court of Appeal stageAlfSkeini, supranote 218 against

this conceptz that being the cooling effect such a blanket assumption of legal authority would have

on indigenous efforts to achieve selic T OAOT AT AAn AT A OEA OAOI OO0OAT EI PAO
importing foreign ideals into the controlled territory. His response rests on the argument that self

determination is itself an un-enumerated human right that must ceexist with other areas of

international law, and that rather than demonstrating cultural imperialism such an approach would

DAOI EO AEOOET AOETI T O AAOxAAT OEA 1 Ax AO ApbPI EAA xEOE
under its effective control. Athough certainly useful as an academic viewpoint for further discussion,

it provides little in the way of concrete guidance for operational commanders.

611 |bid at 524-525, citing” AT E T O E gote 210 4 PataA5.

612 The test for occupation is found in theConvention (1V) respecting the Laws and Customs of War on
Lapd and its annex: Regulations concerning the Laws and Customs of Whawoa The Hague, 18
| KOT ARO pomy jO#1 1T OAT OEIT )e66Qq #6008 t1cjpq AT A (i OA

613 Supranote 610 at 519, citing Lord Justice Sedley in the Court of Appeal decisidiSkeini v. Sec. of

State fa Defencg2005] EWCA 1609 (Civ.) at paras 199 wx xEAT EA 1T PET AA O. 1 Al OA
to expect occupying forces in the neachaos of Iraq to enforce the right to marry vouchsafed by Art.

12 or the equality guarantees vouchsafed by Art 14. But | do nibtink effective control involves

OEEO8 EO ET OI1 OAOG Ox1 EAU OEEIT ¢Oq OEA AA EAAOI AOC
concomitant obligation to do all that is possible to keep order and protect essential civil rights. It

does not make tle occupying power the guarantor of rights; nor therefore does it demand sufficient

control for all purposes. What it does is place an obligation on the occupier to do all it can. If this is
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territorially suffers however from a flaw already identifiedtive purposive approach

found in other, and most particularly Canadian, judicial decisions, that being the lack of

predictability in its application.Such an approach would also permit the tailoring of a

Statebds approach t o | adpgedrsnormatively suspeco me t hat
The &6sliding s c a l-terrtoria gpplicatoa of th&€hamerhash e e x t

received little acceptanda Canadian jurisprudence. Suchmethodologywould be a

markedly different way of viewingharter rights fromtheSCCo6s current app

will be discussed, and pays less attentionthte reality and historical evolution of

sovereign jurisdiction exercised extexritorially as a customary international norm

614 615

based on international legal principles including rrlity,°*** protective®™ universaf*®

and passive personality’ Although it may be pointed out that these established
principles are all examples of legislative jurisdiction over individuals, and not human

rights based rules applied to enforcement jurisdiciubrich could informthéd s ub st ant i a
andbona fideconnection between the subjgsa t t er and t he so,urce o
critics of this approach continue to argue it is unworkalbie to the imprecise degree of

jurisdiction granted in any particulaituation®*® The slidingscale approach would see

extrat er ri tori al jurisdiction Adivided and t

right, it is not enough to say that the U.K., because it is udatbo guarantee everything, is required to

GCOAOAT OAA 11 OEET ¢86 4 EEO OA A OAl-Skeini ghd Gtiters Slp@ddte DEAEAA
221 at paras 138140 when discussing preconditions and factors to be consideredhn finding a State o
Ol APAOAEOA OA&££AAOE Otritdidlly. 00T 1 T OAO A1l AOAA6 ABOOA

614 Supranote 198 and discussed asupranote 209.
615 |hid, discussed asupranote 210.
616 |bid, discussed asupranote 212.
617 |bid, discussed asupranote 211.

618 Supranote 198 at 1028, citing lan Brownlie,Principles of Public International Lav297-98 (6t ed.
2003) at 309.
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circumstances of the exttaer r i t or i al ®%amd while rsatisfyinee t® the o n o ,
universal human rights advocate/ould provide little certainty for those executing

missions at sea.

5.1.1 Human Rights Obligations towards those onboard HMC Ships A second
alternate approach found within internatio
control 6 tayndanddaud dimtri ol 6 br anMPaadeofotd r eas
determine when State domestic obligations arendo extraterritorially, but again
ambiguity is present. The suggested Oaut
territorial control overidi vi dual s hel d by State agent s,
territory outside of a®@dreusedinéombnatontythe der s
Strasbourg Court without settling to what degree either arm of the test bears the greatest
weight. Tle court in that matter held that in the situation of total and exclaevacto

andde jurecontrol exercised by State authorities over the place in question, the person
would be within t*% ahisd&isientwasthasedjhoweiersod iy\et i o n .
narrow and technical reading of the facts of that case, which may have given insufficient
weight to tactical realities in favour of a narrow and precise reading of one of the U.K.

rules in force at that time in the Iraq Theatéts may be noted from i decision, the

ruling does not clearly setomthi ch branch of the tests, 0al
i ndi vidual or the oO0effective control é ovel

jurisdiction. Regardless, both tests may at some poiny apgthe situation of a warship

619 Sypranote 610 at 524 citing" A1 E ht@dfas 7576.
620 Supranote 219 at para 35 (summary).
621 |bid at paras 7677.

622 |bid at para 88 speaking with reference to the ECHR
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the question operationally becomes at what point in the encounter either or both tests are
sufficiently met.

In the Canadian domestic context, Canadian courts are noted for employing a
flexible and progressive interprétan to the Chartert oget her wi t h a o
constructiond app rChanter hghtsvdgainst geverrament adtiong
largely driven by the desire for predictabilf§?. This concern for predtability can be
seen in boththe Hape and AmnestySCC decisions where the court commented on the
|l ack of certainty the ASliding Scal e/ Cause
recognizing that the wording of Article 32(1) of tidarter and Article 1 of theECHR
are completely dissimilarpoth have ben interpreted to (normally) confinghe
enforcemenfurisdictional reach of these two instruments on a territorial (or regional)
basis recognizingthat extraterritorial enforcemenjurisdiction is anuncommonevent.

In theresult, Canadian couris Hape and Amnestydid not fully resolvethis question by

finding that human rights protected by t@&arter could exist where Canadian agents
exercise both o6effective controld& over ter
detained individuals comeuad t he Oaut hority and control 6
behalf of Canada.lt may be noted that these decisions do not fully square up with the
SCCOs de cKhastiaondrKbkadrillnwhich by using theHapefihuman r i ght
met hodol ogy f osuntechatiandl alligatiGres haal dheeid® breached by State

agents and in the result found his €Rarter rights were engaged exitarritorially.®**

While extraterritorial application of th&€harterwas found in these two instances, it can

623 Richard Claytonand Hugh Tomlinson,The Law of Human Right€xford: University Press 2000)
at 3.30.

624 Supranote 542 at para 18,supranote 495 (Khadr Il) at para 20.
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be argued thatdueo t he narrow basis used by the Co
breached Canadab6s international obligation
value®®
While effective control over territory and authority and control over a person

remans broadly defined within international law, in the context of naval operations this
guestion can most easily beastshed at one pointwhen a persors detained onboard
the effective control of a Canadian warship, thus also finding themselves ueder th
authority and control of Canadian agents. At this psinbng argument exists to support
the view that those detained could émetitled to IHRL protections triggered by their
detention, and likewise Canadauld becomeobligated to observe those rightas
Canadian warships remain subject to Canadian law to the exclusion of all other State
claims of jurisdiction.
5.1.2 Human Rights Obligations towards those not onboard HMC Ships

Such a jurisdictional nexus is not so clearly foundwever prior to embarking
individuals onboard Canadian warships. In those situations where Canadian warships
have boarded another vessel, while arguably Canadian sailors are exercising a measure of
authority and control over the crew onboard of that vessel, exefoetective control is
in question, particularly where the target vessel is a foreign flagged ship. As discussed,
UNCLOS recognizes that in most circumstances it is the law of the flag State that is
applied onboard flagged ships, trarsthe high sea® find effective control over persons
onboard would require a displacement of flag State M¥hile it must be acknowledged

that the degree of jurisdiction exercised by a flag State over its vessels is not the same as

625 Supranote 544 at 565.
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sovereignty exercised over its terrigpwhile on the high seas it nevertheless falls to the

flag State to exercise legislative, enforcement and adjudicative jurisdiction over the

vessel and, in most circumstances, those onbdandh a displacemenf this law of the

flag would therefore lkely require an exception to the principle sifvereignty,and as

explored inHap€?® and Amnesty Canad4’ would also likelynot accord with Canadian

judicial respect for comity. Thusabsent an express intent tesmlace flag State

jurisdiction (likely pursuant to enforcing Canadian domestic law or where laweflag

protection is lost, as in cases of piraaffective control will not be found and the crew

will continue to enjoy the protection of t
In those situations where RCN a8 board flagless vessels, finding effective

control sufficient to extend Canadian State obligations is still not certain. While it has

been stated that within the context of cowieacy operations the holding of pirates

onboard their own vessel véiet warship is a distinction without a differerfé&such an

argument ignores the UNCLOS Articles on this subject. UNCLOS is manifestly silent

with regards to what is required to fiseize

the authority of Artick 105. This silence may then be contrasted with UNCLOS Article

110, authorizing the boarding of suspected vessels in order to make a determination of

their status. This limited investigative authority has been described as insufficient to

arguede jure control over those onboard the vessel in order to engage international

626 Supranote 490.
627 Supranote 67.
628 |bid at 155 wheretE A O A £/&A A O E 3 feferfell tb &nd it i$ apinedthatréyardless of

where the pirates are held (retained in their own vessel, or brought onboard the arship) they are
under effective control of the warship.
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protections?® thus leaving bare this required arm of the test. Therefore it is likely that
while boarding flagless vessels for the purpose of simply investigating and determining
the satus of those onboardle jure control is not exercised to the extent required to
establish effective control over the vessel.

In partial response to this question of the extent and nature oftexitarial
jurisdiction a State assumes during maritimgerations, | would propose to adopt a
number of terms and concepts that already see widespread acceptance. Special
Rapporteur M. Kamto for the United Nations General Assembly set out these terms in his
2006 Second Report on the Expulsion of Aliemsen dscussing the nature of State
territory, and it is to these that | will now refer.
5.1.3 Re-Conceptualizing Naval Operations through Frontiers and Borders

Common to the issue of Canadian human right obligations due to detainees in
maritime operations ithe situatiorof an individual, held under constraint and within the
known limits of onep | ace (t he 0 s possibly thay cofpedetd m@ément a n d
to the d&édreceiving St actrcanmstarcas itdhas daeee éxaminadg e n't
through Ginadian and international jurisprudence and writings therefore reststhgon
concept of a Statebds territory. As wi || b
territory isbounded by a territorial frontier, and thile concepts oifvhat constittes a
Stateds t er riwilde gxamanediwith atview tb extoapolaiing this idea to
the context oHMC Ships operating on the high seas.

A Statebds territory is that space wher

deriving from sovereigyto, and fNexcludes spaces where i

629 |bid at 155, where the applicability of the ECHR is questioned.
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or functional jurisdiction, such as the continental shelf and the contiguous zone, fishing
zone and excl usi®® elt hascheen oproposed that mvieile & strict
delineation of Statéerritory is not required at international law for that State to exist, a
recognized frontier mu st be found that A C
existenced, and fimports ¢é a def Mhete bou
boundary of Stat territory consists of a frontier line, with its sharp geographic
delineation of sovereignty, andhat has been conceptually proposed aasnultr
functional Afrontier z asnwatho varyirey degal stafus tloaf del
Afgener al | y thooungh gfficial @aginis ©frestry and departure, including ports,
airports and f%nd frontier postsbo.

A Stateds ability to refuse an alienos
international law, expressed in the preamble to the Internatioes Ro the Admission
and Expulsion of Aliens adopted by the Institute of International Law, and every State
has as a consequence of its sovereignty and independence the right to admit, deny

admission, conditionally admit or expel alies. This right is mt unqualified thoughas

630 M. Kamto, Special RapporteuSecond Report on the Expulsion of Alief29 July 2006 UN General

Assembly) (Online:http://www.unhc r.org/refworld/docid/49997af60.html, accessed 29 December

2012) O3 AAT T A 2APiI 0068 AO PAOA pxws !0 PAOA puyup EA CI/
at international law that only a single State possesses the territory in question, or that themstituted

components (either land or islands) be cdocated, much less be geographically close to the main part

of the State.

631 Territorial Dispute (Libya v. Chad)1994 I.C.J. 7 (Feb 3) at paras 42, 4bid at paras 183184, this
boundary can exist boh on land and into the maritime zone for riparian States, and as a creature of
both international and a States domestic law is a geographic delineation of the limit to which a State
may fully enforce its laws.

632 |bid (Kamto) at para 185186. Thesearealh 1 T OEAAOAA OOAEAAEDI ET OO Al Ah E
airports and certain ports, special areas for the detention of aliens denied entry or in the processof
AopOi OET T h AT A ET OAOT AGET T Al AOAAO xEAOA AT EAT O AOA
633 M. Kamto,Special Rapporteur Third Report on the expulsion of aliens A/CN.4/581 at para 4,

citng! TT OAEOA AA 16) 1 OO0RWIXD 188281894, GEnEV@ seBsio BpOZ1ADET T Al
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uni ver sal concepts of humani ty thanmghdtsandisti ce
freedom of foreigners who wish to enter their territory or who are alreadg initt o t he
extent compatible with State secufif§. Thus a Site retains the ability to refuse an
aliends entry, even one who has formally f
they are not yet within the Stateds territ
admi ssion to tle ac eu nffertyibissteeritbmat distirtctiom is
critical, as aliens who have traversed bey
into the Stateds territ-admigsiomane may enlylbe nger
subjected to expulsion as will ferther defined belo\*®

Returning then to the territorial frontier zone of a State, it is conceptualized as
more thana physical Ine separating territorial areas, butiaternational limit of State
sovereignty and jurisdictiGi’ formed by aseries of pints delineating the furthest limits
within which the legal order of a State is applicaei¢her on land or within the maritime
environmenf®® Within this zone the State continues to exercise legislative, enforcement
and adjudicative jurisdiction andrcaegulate activities therein, as itesiitat t he | i mi
of the territory of a State in which a national of another State no longer benefits from the

status of resident alien and beyond which

634 |bid.

635 Supranote 630 at para 172.
636 |bid.

637 |bid, at p. 58.

638 Case Concerning the Arbitral Award of 31 July 198iineaBissau/Senegal), 1991 I.C.J. Reports
53.
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althoughrespet for dignity and fundamental human rights must still be obséfed.

In Canadian jurisprudenc€harter rights as they apply to individuals traversing
or being held within such border crossing points or zones has been examined. In the case
of Dehghani v.Canada (Minister of Employment and Immigratiotfje SCC reviewed
whether Mr. Dehghani was detained for the purposes of s.10(b) dcTliader, and
whether he enjoyed s.7 rights with respect to access to legal counsel during this period
and in the circumances®® Mr. Dehghani was seeking to enter Canada and while
undergoing a secondary screening process his cell phone and laptop computer were
searched. In reviewing first whether this secondary screening procedure was a detention,
the Court affirmed thahere is no right for nonitizens to enter or remain in Can&d5The
Court then further held that within the context of a person seeking to enter Canada through a
border crossing, the manner of search conducted was a relevant factor in determinirfig what, i
any, constitutional issues ardé. Int he circumstances the Court
liberty was restrained but he was not detained in the sense contemplated by*at@(b),

then turned to the question of whether he had a right to counsel attea oh fundamental

639 Supranote 630. Therefore an alien subject to expulsion and psent within one of these special o
AOAAOC EO Al OAAAU AilT OEAAOAA AgbAi 1 AAh AO OOEA &OITC
1 Ei EOO ZEQGAA AU 30AO0A OACOI ACEIT O AAAT OAET ¢ O1 OEA

640 Dehghani v. Canada (Minister &mployment and Immigration) [1993] 1 S.C.R. 1053

641 |bid at 1070, citing Chiarelli v. Canada (Minister of Employment and Immigratiori992 CanLll 87
(SCCQC), [1992] 1 S.C.R. 711, a733 where Sopinka J. stated that "[tlhe most fundamental principle of
immigration law is that non-citizens do not have an unqualified right to enter or remain in the country.”

642 |bid at pp. 10691070, citing R. v. Simmon$988 CanLlIl 12 (SCC), [1988] 2 S.C.R. 495. The court
held that there were three disctinct forms of searh that could be conducted, ranging from routine
guestioning and possibly an oveithe-clothing pat down search, through to a secondary search that
might involve a strip search, and culminating in an intrusive search of the person including body
cavity seardes, and reasoned that the more intrusive the search the justification required and
Constitutional protection provided.

643 |bid.
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justice under s.7. The Court again noted that the concept of fundamental justice varied
according to the circumstances, and that in these circumstances no such right was triggered
and thus s.7 of th@harterdid not apply to Mr. Dehgini®**
From this | suggest that a number of critical issues are identified within the context of
a frontier zone. Foremost among these issues is the contextual nature of the application of
the Charter, in that it may apply in certain circumstances butimothers. Relevant factors
that would assist in determining when Charter protections would apply include the reason for
the restraint on liberty, what if any form of search is conducted and for what purpose
(intrusiveness of the search), and what ¥ atigma arises from any search conducted. In
answering these questions, the presence and dedtéaidér protections available to those
within a frontier zone may be identified and conceptualized.
| thereforepropose that flagged and unflagged vessapped and boarded by

Canadian warshipsnd individuals embarked onboard Canadian warships as the result of
these boardingshould be considered to be within a Canadvaaritime frontier zone.
Despite the warship not firadlyakimtga parh airpootf f i c i
or land frontier postthis reasoning would recognize a number of interrelated issues that
are then more easily addressed in determining what, if any, rights and obligations are
triggered in the circumstances:
1) First, theissue of whether the stopped vessel is flagged or unflagged assists in

informing theHapeanalysis that would be required. As discussed, unflagged vessels

enjoy no flag state protection on the high seas, and thus any concern for comity and

sovereign equdy would be absent as a factor to be considered. In the event the

644 |bid at pp 1075-1078.
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2)

3)

stopped vessel is flaggedaped s r espect for comity and s
legal argument against the extensiorCoarter protections, but in the circumstances

of a maritime boaling would then have to recognize that unlika&peand Amnesty

the extent of sovereignty exercised over a flagged vessel is not as strong as the
territorial sovereignty examined in those cases.

Next, the reason behind the boarding and search of the aeskpbtentially its crew

must be considered. Again as recognized by the S@@hghani the reasons for a

search conducted at a boarder crossiogr , as i n my proposed ar
mar i ti me f T aeanimportantfactoret® inform whetr Charter rights

and obligations are triggered in the circumstances. This would be particularly true
where Canadian agents are exercising domestic law enforcement authasity
compared to simply exercising the right of visit and search as providathder

UNCLOS.

Lastly, the fact of whether the stopped vessel is merely boarded, or whether members
onboard are embarked onto the Canadian warship, is a factor to be considered. This
factor recognizes the varyirdgegres of control extended over the vesseld those

onboard, botlde factoandde jure As described by the SCC Bimmonghe degree

of restraint on a personé6s | iberty is a
detained, and in the context of a maritime boarding would take on added
signi fi cance, as while embarked in the Can
reduced. Should an individual benbarkedonboard a Canadian warshapstronger
argumentcould be made thaat that pointtheyb e ne f i t from the shi

immunity and are thusentitled to the protection of th€harter and Canadian
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observation of IHRL rightsbut again this would only be a factor to consid8uch a
finding would again be subject to the circumstances of their presence onboard the
warship, whether capelled or by other reasolisuch as safety of lifeand would

not necessarilyequire thathe Charterand other protections become engaged

5.2 Attribution Within Coalition Operations

HMC Shipsfrequently workalongside with, or under some degreeaathority
exercised byforeign allied forces or international organizations such as NAdrdthe
guestion ofattribution arisesvhen Canadianactionsare taken at thedirection of these
nonCanadian authorities Such coalition operations are not nowid as already
discussed in section 2.5 this question has been the topic of significant international
discussion, resulting in the creation of Draft Articles on the Responsibility of
International Organizatiorf8®> These ILC Draft Articlesncludefi r u | atsibutior,
excuses precluding wrongful ness, efbutect s o
codify only some principles of responsibility under customary international law while
otherwise only proposing novel approaches to is&fed\s a staring point then, the
Draft Articles provide guidance for responsibility over acts contrary to international law
which are alleged to have been taken by State forces acting in concert with or under the

direction of other States, or under the direction of $Gsh as the UN or NAT& The

645 Supranote 429.
66+ OEOOAT %8 "1T1T1 h O®IA-OEAEOAQK] T 0 GOAO,ET ¢ OEA )1 OA
$OAEO ! OOEAT AO 11 OEA 2A0PI 1 OEAEI EOU 1T £ )1 OAOT AGEIT 1

(Online: http://www.yjil.org/docs/pub/o  -37-boon-new-directions-in-responsibility.pdf) at 1, 9,
discussing the draft Articles as a longerm program within the fifty -second ILC session.

647 Such as Operation Unified Protector, the NATO led operationttwprotect civilians and civilian )
Pl D01 ACGAA AOAAO O1 AAO OEA AOOEIOEQOAOU A SAAGCGBHQAQME o )A
event civilian targets were attacked by NATO forces, the Draft Articles would guide the attribution of
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Draft Articles guide determination of apportionment of responsibility jointly and singly,
and where appropriate would hold responsible the 10, participating member State or any
combination theredf:® The Draft Articles also @ognize the law of responsibility and

the use of lawful excuses to escape liabfiffland conemplate financial obligations for

thosefound responsible for these wrongful at¥s.

A number of recent international decisions have built on the useful guidance
provided by the Draft Articles regarding the apportionment of responsibility for wrongful
acts under international law. | will review a selaamber of these decisionfist, the
Gr and Chamber o f t hBehramBiOst Fr&ho&d and Satarinati /s i n
France®? followed by the U.K. House of Lords decision on this issudlidedda®?

These decisions all examined the question of attribution within the context of

multinational forces operating under the authority of the UN Security Council and

responsibility as between the UN, NATO and / or the troop sending nation(s) involved for alleged
violations of the laws of war,or actions taken in excess of the use of force authorized within the
UNSCR.

648 Supranote 646 at 2.

69 Sypanote429A 0 AO0O8 ¢nh OOAOET C ofeh BtBrnatoddl drg@anEétibnisA OO0 1T £ Al
precluded if and to the extent that the act constitutes a lawful measure of saléfence under

ET OAOT AGET T Al 1 Axd8

60lhidh AO AOO8 oo OOAOEI C 0&0i 1 OAPAOAOGEIT &I O OEA EI
shall take the form of restitution, compensation and satisfaction, either singly or in combination, in

AAAT OAAT AA xEOE OEA bDPOI OEOEIT O I £ OEEO AEADPOAOOGS8 3
Agreement Between the Parties to the North Atlantic fBaty Regarding the Status of Their Forces,

June 19, 1951 (4 U.S.T. 1792) at art. 8 provides a claims process between the members of NATO.

651 Behrami v. Franc€Application No 71412/01)(2007) 45 EEHR SE 85. This decisiancorporated
Article 5 of the DraftArticles, conduct of organs placed at the disposal of an 10 by a State or another
0.

652 Saramati v France, Germany and Norwé3007) 45 EHRR SE10; 46 ILM 746; (2008) 133 ILR 1

653 Supranote 251. The majorityopinion was written by Lord Bingham, writing for Baroness Hale
and Lord Carswell
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highlight the canplexity of applying competing humarnghts obligations within the
context of multinational forces operating under a suy@atgonal command, versus where

States act unilaterally but pursuant to international auth®fity.

In Behramithe UN Security Council authorized multinational forces to deploy
into Kosovo wunder Chapter VI aut hority a
security presences, endorsed and adopted by the United Nations, capable of guaranteeing
the achievement of the common objeic v°® $-allowing the deaths of several children
due to unexploded NATO cluster bombs, the Grand Chamber examined the question of
attribution and noted that effective control over the area was being exercised at the time
by the international presencether than the Yugoslav governmé@nt. Finding that de
mi ni ng operations at t he rel evant ti me v
mandaté>’ the Grand Chamber attributed responsibility for this accident to th&UN.
In Saramaticompensation was sought far alleged extrgudicial detention by security
forces purportedly acting on behalf of the UN authorized Kosovo international security

force. In that instance the Grand Chamber again held that the detention was attributable

654 Supranote 67 at 1557 156.
655 |bid at para 18 quoting fromS.C. Res 1244, N. Doc. S/IRES/1244 (6 May 1999).
656 Supranote 651 at paras 6370.

657 |bid at paras 123z 127.

58 IbidAO DAOA pcws8 (AOA OEA Ai 600

0
AT T OEAO AT OEOU O1 AQAOAEOAOEBEBCEODY
functions the S.C. was incapable of conducting.
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to the UN, this time because Whoperational command had been delegated to individual

State authorities, ultimate authority and control was retained by tH&°UN.

The U.K. House of Lords examined the reasoning employeBeimramiand
Saramatiin the case oAl-Jedda and reasoned thatrongful acts would be attributable
to an 10 where it exercised effective cahtover the conduct in question, whehe State
agentsare fully seconded to the 1O, in contrast to peace keeping operations where the

State continues to exercise disciplinaapd criminal jurisdiction over its forc&%

659 Supranote 652 at paras 133141, and summarized at para 149 stating

On the present case, Chapter VIl allowed the UNSCadopt coercive measures in reaction to
an identified conflict considered to threaten peace, namely UNSC Resolution 1244
establishing UNMIK and KFORSince operations established by UNSC resolutions under
Chapter VIl of the UN Charter are fundamental tane mission of the UN to secure
international peace and security and since they rely for their effectiveness on support from
member States, the Convention cannot be interpreted in a manner which would subject the
acts and omissions of contracting parties wigch are covered by UNSC resolutions and occur
prior to or in the course of such missions, to the scrutiny of the court. To do so would be to
interfere with the fulfilment of the UN's key mission in this field including, as argued by
certain parties, with the effective conduct of its operations. It would also be tantamount to
imposing conditions on the implementation of a UNSC resolution which were not provided
for in the text of the resolution itself. This reasoning equally applies to voluntary acts of the
respondent States such as the vote of a permanent member of the UNSC in favour of the
relevant Chapter VII resolution and the contribution of troops to the security mission: such
acts may not have amounted to obligations flowing from membership of the UNubthey
remained crucial to the effective fulfilment by the UNSC of its Chapter VII mandate and,

Al T OANOGAT 61 Uh AU OEA 5. 1T &£ EOO Ei DAOAGEOA PAAAA
660 Supranote 251 at para 5, stating

('he conduct of an organ of a State or an organ or agent of an international organization that

is placed at the disposal of another international organization shall be considered under

international law an act of the latter organization if the organization exercisg effective

Al 10011 1TO6A0O OEAO AT 1T AOGAOG8S 7EAT A1l 1T OCAT 1T &£ A 3
international organization, the organ may be fully seconded to that organization. In this case

the organ's conduct would clearly be attributable onlytothe reA EOET ¢ T OCAT EUAOQEIT 1 8
the different situation in which the lent organ or agent still acts to a certain extent as organ

of the lending State or as organ or agent of the lending organization. This occurs for instance

in the case of military contingentsthat a State placed at the disposal of the [UN] for a

peacekeeping operation, since the State retains disciplinary powers and criminal jurisdiction

over the members of the national contingent. In this situation the problem arises whether a

specific conductof the lent organ or agent has to be attributed to the receiving organization

or to the lending State or organizatiormd
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Applying this reasoning to the facts, the majodstermined that U.K. forces were not

placed at the disposal of, nor was effective control over their conduct exercised by, the
UN; that the UN didhot have efective command and control over U.K. forces; and that
U.K. forces were not part of a UN peacekeeping f8fte.The Strasbourg Court and
Grand Chamber adopted this reasoning and result in subsequently examining this same

situation h Al-Jedda v. United Kigdom®®?

Together these decisions put Afl esh on
support the proposition that wrongful acts committed by State forces acting under UN
Security Council Chapter VII authoritgould be attributable to the UN rather thtreir

State£®® This reasoning is not universally acceptedwever as critics argue that such a

661 |bid at para 22, paras 2324. The House of Lords were not unanimous in this decision, as while the
strong dissent written by Lord Ralger (joined by Lord Brown) agreed with the legal issues identified
by the majority, they strongly differed in their assessment of a number of the facts supporting the
majority decision. The majority had in part supported their finding by stressing the & that unlike
Behramiand Saramatiwhere international forces entered Kosovo after resolution 1244, U.K. forces
were already present in Irag when resolution 1546 was adopted (which also preceded Mr.-4éddas
detention) z a factor the dissent held at paas 69 ¢ O1T AA O1 ACAT 1 U EOOAI AOAT 068
further held the civil administrative body in authority at the time, whether operating under a UN civil
administration as in Kosovo or the Iragi Interim government, was irrelevant. In a lengthy

explanation at paras 6669 the role of the UN and powers granted within th&JN Charterwere
discussed and contrasted older public international law and the Covenant of the League of Nations,
pointing out the robust provisions at Articles 39, 42 and 43 perritting the Security Council authority

to determine threats to the peace, and take measures to maintain or restore international peace and
security. Contrasting coldwar Security Council resolutions with the situation in Iraq and the

evolution of key concets related to delegation and authorization by the Security Council, the dissent
then concluded at para 80 that the Security Council resolution pursuant to Chapter VII authority was
a proper delegation of authority in this instance, as it had been in Kosoyv

662 Al-Jedda v. United Kingdo@pplication No 27021/08), 147 INTL 107 (7 July 2011). At para 80
the Grand Chamber relied upon the unified command structure that prdated Security Council
resolution 1511, the fact that both US and U.K. forces continuamexercise government powers in
Iraq, and that merely by requiring periodic reports on activities of the MultiNational Force the UN

did not thereby assume any degree of control over the force or executive functions of the Coalition
Provisional Authority. At para 82 they further reasoned that repeated protests by UN organs against
the use of security internments was evidence that the UN did not exercise requisite command and
control of the military forces.

663 Supranote 67 at 156. See als¥assin Abdullah Kadi and Al Barakaat International Foundation v
Council of the European Union and Commission of the European Commugitidgment) at para 306
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result is contrary to the general principle of international law that attribution is only found
against those 10s exercising effective control over the aparaind not simply holding

the ultimate source of legal authorf8.Cr i t i cs reject the 6ul ti ma
jurisdiction test as O0OTop Downdé <centric, ;

apparenf®have proposed i nppoehaskim: 6Bottom Upod a

1. |l s the detained individual within th
such as a soldier or sailor; if so then

2. Il s it the State, or State authoritie
actions?°°

Using t he &b ohtittmerdetainpddpersomp ip undea tbe control of a
State agent (such as a soldier or sailor) AND that State agent is following orders, or
effectively being controlled by superior State agents, then the sending State retains
responsibility and no attributn to the 10 can be found. Arguirtgat this approach is
more practical than the fitheoretical appro

in Al-Jedda®®’ critics suggest that by using this analysisongful acts would benore

arguing that international operations could attribute to [any D] the UN where operating as
OOOAOEAEAOU 1T OCAT O AOAAOGAA O1 ARO #EADPOAO 6)) 8 8 8
AAl ACAOGAA AU OEA 3AAOOEOU #1 01 AEI 6 AT A x1 O1 A OAlTU
exercising ultimate authorityandAT 1 00T 18 AO DOl OEAAA &£ O O1 AAO #EADPO
OEAO 5.3# 2A01 1 OOETTO AT OIA 110 ¢cOI 6T A AOOOEAOGOEIT T
eea' ' AEA j),# 3PAAEAI 2ADPDPiI OOADOQq O3 AOAT OHong APT OO 11
j¢x -AOAE ¢mnwq 5. $T A ' 7#.81F¥ppnh pn AEOEI C OEA ),
an organ of a State or an organ or agent of an international organization that is placed at the disposal

of another international organization shall beconsidered under international law an act of the later

i OCAT EUAOGETT EZ OEA 1T OCAT EUAOQOEIT T AgAOAmak®e7’A £AAAOEC
at 156.

665. - EIl AT T OEA AT A 4AOQHEAHED! HOOABAAID #£IOOOOE0 " AEOAI
AT A " ATAOAT )1 OAOT AGEI T Alu A0« & xjoc A o $u 6 A)T# KA O @axi R
of Conduct by State Armed Forces Participating in UNuthorized Operations: The Impact of

Behramiard Ak* AAAAS j¢nmmw puv ! OOOOATI EAT )1 OAOT AGETT Al |, A
666 Supranote 67 at 156-157.

67bidAO puvux AEOEI C 0 +1AETh O02A0PI 1 OAAEI EOA OO 1 A0 ¢4
etendue du pouvorAA AT 1 0O0I T A AA T A #7100 AOOiI PAATTA AAO AOIE

AT T OEAAOAOQCETI T O AOEOENOAO OO0 186A0AO "AEOAIE AO 3AO0A
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likely foundto engage iternational responsibility on the part otiltiple bodies (i.e. both
troop-sending States and the 10 in overall control), possibly even under separate and
distinct obligations®  Another criticism holds that theAl-Jedda autonomous
characterization of inteational responsibility would allow States to downplay effective
control over their agents in favour of ultimate legal authority vested elsewhere, thus
avoiding responsibility®®

In applying this attribution analysis to contemporary Canadian naval mpes;at
the question must determine which entity
6f actual contr ol 6 oivranging fromeCamadianrdylwopetationsn q u e s
through operations conducted under the authority of UN Security Counciluiess!
and ultimately to operations where Canadian Forces are placed under measures of control

of another authority, either another State or an International Organi2&ti@his review

pcxh OOAOGET C 61T A AATTT O OOA0O0 xEOE éamiiwbridACAl AOOEI
backwards: to do so is to take a purely theoretical approach at the expense of any analysis of the

facts. Legal authority is not the same thing as effective control; the latter is a fatriven inquiry. The

only thing that ultimate legal authority might suggest is the possibility of joint responsibility between

a State and an international organization. One might be directly responsible for the wrongful

conduct (i.e. where the official is acting as its organ), while the other might be in taeh of a separate

OAOA AEI ECAT AAG 10 OEIEIAO T Al ECAOEIT OI OAEA bl OEC
protection. Where, for example, an international organization is in a position to regulate acts in

territory under its legal or effective control it might perhaps be held responsible for failure to take

i AAOOOAO O DOAOGAT O AAOOAET AAOOAOGGS

668 Matthews v United KingdomECtHR, Application No 24833/94 (Judgment) 18 February 1999 at
para 32;Bosphorus Airways v IrelandeCtHR, Application Nd5036/98 (Judgment) 30 June 2005,
paras 152-158; Supranote 651 at paras 125, 129130 (legal control/administration of territory); and
cf lla cu and Others v Moldova and Rus&804) 40 EHRR 1030 paras 3325392-4 (holding Russia
and Moldova jointly responsible for events in Transdniestria, Russia due to de facto control and
Moldova due to de jure control).

669 Supranote 67 at 157.This argument reasons that a Statgcting at the bequest or under the
authority of another State does not detract from the issue of factual control over persons detained,
but even where detention is onboard a State warship (and thus factual control is a given) the
argument can be made thathe detention is outside of international human rights protections in
certain multilateral operations.

670 |LC Report 2009, 63
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of command and control being e x efocasi sed C
specifically on any unified or bifurcated command structure between Canadian
authorities and that of the 10 or other State. Examining this question in the context of an

allied contemporary naval operation, the European Naval Force operating odasteof
Somalia (AEUNAVFORO) under Op ATALANTA en
structure extending from the EU Political and Security Committee, through an EU
Operational Commander and Force Commander, to theatre level opet&ti@imuld a

detainee held byan Op ATALANTA warship be transferred to another State, this
decision if exercised by the ATALANTA Operation Commander without input from the
European warshipbés flag State could avoid
international treaty jurisdion in favour of EUNAVFOR responsibility, as this would

likely satisfy theBehramitest®’? Operation ATALANTA transfers of detainees are,not

however conducted in this way. nisteagd ATALANTA transfers are conducted under

joint responsibility by requirig agreement from both the EU Operation Commander and

that of the warship flag Stat&® This use of jointresponsibility over dtainee transfers is

unigue, and is not followed within NATO operations which see coalition forces revert to

671 Council Joint Action 2008/851/CFSP (10 November 2008) arts 3 and 6, European Union on

Military Operation to Contribute to the Dderrence, Prevention and Repression of Acts of Piracy and

I O AA 21 AAAOU 1T £& OEA 31T 1T AT E #1 AOO frc¢nmyyY [/ * , omp7¥
command and control system, Article 12 outlines the EUNAVFOR process regarding holding and

transferring of suspected pirates, however the precise decision making procedure for transfers is not

provided for. Using the attribution analysis described, should a transfer decision be exercised

672 Supranote 651 at paras 132-139, and would askwho precisely holds the authority to order the
transfer of detainees. The Report of the International Law Commission, Sixtyst session (4 May5
June and 6 JulyZ August 2009) A/64/10 at pp. 69-70, citing with approval the mgority of the House
of Lords in Al-Jeddasupranote 251 apparently endorsing the ECHR decision iBehrami, supranote
651h ET OEAO OEA Al 1 Ad b b ik with Ddwaiii dhikh tikesietich AfO O
AEeEAAOGEOA AT 1T 0011 xAO ET OAT AAAo S8

673 Supranote 1 at 158-159.
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national authoritiesn order to authorize the transfer or other actions to be taken for
detained individual8’*
5.3 The Canadian Maritime Frontier Zone, Attribution and Contemporary RCN
Operations

Given the significant differences between the three sets of contemporary naval
operations being contemplatedwill now applymy proposal for a Canadian maritime
frontier zoneto these operations individually. Lawful authority for each operation, as
well as the context of the operations and degree of-&tate control over HMC s,

variesand as a result each operatismleserving of separate consideration.

5.3.1 Support to OGD As described, RCN support to OGDs recognizes that the
individual federal departments will in most situations retain overall responsibility as lead
for the operation, with the RCN frequently supporting with manpower, equipment and
expertise. RCN ships supporting these missions, either law enforcement or support to
DFO, are therefore acting in accordance primarily with domestic statutory authority, and
any resultant detentions will be authorized and governed first by this domestic authority.
While international law will also play a part, particularly with regards to where the
operation may occur and the basis for ex¢raitorial extension of Canadiaarjsdiction,

these requirements have in large part already been incorporated into Canadian legislation.
Likewise any followon actions taken with regards to the detainees, ranging from
decisions to release, where to hold the detainees (onboard theiressal or embarked

in the RCN warship) and subsequent disposition of the detainee, are again largely within

674 |bid.
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the domestic authority of the lead OGD. For these reasons, discussion of detainee rights
and recommended mitigation strategies in the context of R@dport to OGD lead
missions will be brief. Detentions under the authority of domestic law enforcement
agencies rely primarily on domestic legislation as permitted under international law, and
are limited in purpose and jurisdictional reach by their Bmgbegislation. Within the
context of maritime operations such detentions would most likely range from brief
Ai nvestigativeo detentions onboard the t
RCN warship for transit back to Canada for further lawoes@ment purposes. While

naval personnel might be employed in a sentry capacity, any such employment would
most likely be in support of an embarked, lawfully appointed peace officer and the
overriding purpose of such detentions would be to bring thermmidoack to Canada to
commence criminal proceedings. From the perspective of individual rights and State
obligations however, regardless of the lead OGD agency involved it will remain a
Canadian State responsibility to observe any rights and obligatigaged.

In these operations the purpose of the detention would of necessity drive
the finding of when rights and corresponding obligations are triggered for those
detained™ Given that such an operation would be at the request of Canadian law
enforcementhese rights and obligations would be no different than those provided for in
other Canadian criminal law contexts, with the sole exception of circumstances imposed
by the location of the detentione. at sea and away from Canadian courts. In thealase
DFO detentions, the most common activity would require only a brief period of

investigative detention while evidence is gathered and, potentially, offence tickets are

675 Discussed asupranotes 27 and 30.
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issued. Taking place onboard the target vessels for Canadian law enforcementspurpose
such activity would provide sufficient control over the place and person as to extend
Charter rights; howeverit would not necessarily entitle those onboard furthghts

under other Canadian Legislatioin extreme situations like that of the ESTAbwever,
detentions could include holding the suspects for longer periods in order to bring them
back to Canada to be dealt with by Canadian courts. Such detentions would most
commonly be made onboardeth d et ai n e e 0 sin Stwatonswhesesc@elns b u t
exist for security and continuity of evidence, the prisoner could be embarked within the
HMC Ship. Again, as in situations of support to law enforcement, any naval personnel
employed in a sentry capacity would be acting in support of an embarkdd]lya
appointed fisheries officer and the overriding purpose of such detentions would be to
bring the prisoner back to Canada to commence criminal proceéfingskewise,
detained individuals again would be able to raise allegations that any of th&srwigre
breached during the course of their prosecution, remedy again ranging from criminal or
civil sanction against those involved to exclusion of evidence or other remedy by
Canadian courts.

5.3.2 Counter-Piracy Operations Unlike missions in suppodf OGDs, contemporary
countefpiracy operations rely upon a blend of international and domestic legal
authorities. Those operations are conducted pursuant to the blended authority and
jurisdiction provided by customary international law, UNCLOS and Stdéether with

UN Security Council Resolutiorfd! These resolutions are expressed in terms normally

676 Supranote 49 Jose Pereira E Hijos, S.A. v. Canada (Attorney Generadre thecourt permitted
that Charterrights including the right to counsel without delay couldbe found in such circumstances.

677 Supranote 67 at 148.
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used by the Security Council when authorizing the use of armed force by State
member®but here authorize 6necessar ythmeans ¢
high seaso. These UNSCRs i madwenforgeraentt i ci p e
authority and employ IHRL as thex specialisin contrast to situations whetéNSCRs
authorize the use of armed foresthin the lex specialisof IHL.®”® This language,
viewed through the lens of my analysis above and in keeping with the pritip
complementarity, may as a consequence have the effect of qualifying otherwise
applicable human rights obligations with regards to those detained as part of adthorize
counte-piracy operations. For example, while the conditions of detention and
adjudicative process normally guaranteed by the ICCPR and Can@temer are
uniformly high, in the situation where individuals are detained off the coast of Somalia as
alleged pirtes and then transferred to regional states for prosecution and possibly
incarceration, the judicial process used will most certainly not obsEivarter
guarantees nor will the conditions of imprisonment match that seen in Canada.

Another consequence dlfie language foundnithese UNSCRs is the possible
affect they may have on the interpretation of domestic legal obligations applicable in
these contemporary missions. While acting undecu8ty Council authorizations,
authority under international lavg thereby created arattions taken by Canadian naval
forces arethus qualified i the recourse being to withdraw Canadian forces from
participating in order to not subvert the international system of collective security. This

particular issue was preseah the facts within theAmnesty Canad&ase, however

678 Supranote 94 at 841, andsupranote 68 (UNSCR 1851) where¢he Council expresses concern for

OPEOAOAOG AAET ¢ OA1 AAOGAA xEOEI 00 AZAAET ¢ EOOOEAAGS

679 Supranote 59 at 131.
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unfortunately the court deaked to consider the qualifyindgfect of the UN Charter and

UNSCRs on domestic obligations, relying instead primarilfyRon. Hapeand t he SCC6O
reasoning which did not enge this factorafter the Rule 107 motion was decided

Moving forward however it can be argued that these two cases, toggdher,
demonstrate thah an international operation the effect of domestic law can be shaped by

UN Charter, applicable UNSCRs amdernational humanitarian law, anldat this added
complexity will & f ect a Stateds obligations towar {
authorized operations.

For HMC Ships detaining suspected pirates, the first issue will be the existence or
lack of flag Sate jurisdiction in the suspected piracy vessel. To date most suspected
pirate attacks have been launched from unflagged vessels, a significant issue as any
concern for comity between States is thereby removed. This was a critical factor for the
courtsin HapeandAmnestyn finding that theChartercould not be exported in a manner
that would displace existing laves without permission of the affected Stafdext is the
location of the detention. On the high seas RCN ships can exercise the universal
prescriptivejurisdiction over piracy found in UNCLOS, and the qualified jurisdiction
over offences contrary to SUA, as no other State enjoys jurisdictional claims over these
matters beyond their own territorial or archipelagic waters (with some exceptioins
applicable and already discussed). Likewise, within the territorial waters of Somalia and
with the acquiescence of the Somali government, HMC Ships may exercise the expanded
jurisdiction created by the applicable UNSCRs. In either event, the lesgiilof any

detention of individuals would hinge on the location of the detention and existing
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UNSCRs, as both domestic and international lawful authority must exist for the
detention.

Once detained, the reasonableness of any search and seizure opibetesl
pirates would become an issue, as would their access to applicable judicial proceedings.
In the event suspected pirates are returned to Canada for prosecution the full panoply of
Charterand Canadian Criminal law protections would appligich arebeyond the scope
of this paper. If however Canada conducts a disposition of suspected pirates pursuant to
an agreement to a third party State, such as Kenya, a more nuanced legal regime would
likely apply. In Canada the act of extradifittis governed f the Extradition Act®! and
involves a bilateral agreement between the sending and receiving®8tatesontrast the

act of deportatioff®is only cited in theCrimes Against Humanity and War Crimes®&tt

680 Supranote 630 atpara159p ¢ mh Al A - 8 poktiorQfiefExp@stol @ Aliens,2 A

)y T OAOT AGETTAI |, Ax #1T i1 EOOET1T6 5. $IT A !'T#.81T@cu j¢n
an exercise of judicial authority and cooperation between States to surrender a person from one

30A0A O1 A1 1T O&didinalptbseCuioA @ keintence/By the second party and is sought

01 OOAT A OOEAI T 0 O1 OAOOGA A OA1T OAT AA OEAOA6 AT A Al
and a bilateral or multilateral treaty with the receiving State. Such agreements moally involve the

DOET AEPI A T £ OOAAEDOT AEOUS8h OAEAOOET ¢ OI Al ACOAAI A
agreement to surrender, subject to Stated conditions or provisions, all persons requested under the

agreement. See 1957 European Conveati on Extradition, art 1 which provides that all parties

001 AAOOCAEA OI OOOOAT AAO OI AAAE 1T OEAORh OOAEAAO O1 C
Convention, all persons against whom the competent authorities of the requesting Party are

proceedingfor an offence or who are wanted by the said authorities for the carrying out of a sentence

IO AAOAT OET1T 1 OAAOo6S8

681 Extradition Act, S.C. 1999, c.18 governs extraditions from persons in Canada. Article 3(1) of the
Act states that extraditions may only beyranted for the purpose of prosecuting the person or
imposing or enforcing a sentence imposed on a person, to designated States or entities, as set out
within Part 2 of the Act.

682 Supranote 630 at para 161. See also ICJ, Questions of Interpretation and Application of the 1971

Montreal Convention Arising from the Aerial Incident at Lockerbie (Libyan Arab Jamabhiriya v. United

Kingdom), Provisional Measures, Order of 14 April 1992, I.C.J. Reports 1992, p. 2dens four

members of the ICJ recognized the propriety of US and U.K. requests for the extradition of two Libyan
TAGETTAI O &£O01 1T ,EAUA ET ATTTAAOEIT xEOE OEA ,1TAEAOA
to extradite these individualsz particularly where its domestic law prohibited such extradition.

683 Deportationz seesupranote 680 (M. Kamto) at para 64 citingMohamed and Another v. President
of the Republic of South Africa and Otheop. cit., pp486- 487, paras. 4142. See alsgupranote 630
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and involves the unilateral act of expelling an alemndtobe | | egal |y wi t hin
territory. These actions are commonlyderstood when taken with regatd non

citizens found within State territof§> but not so well in the context of nesitizens

detained extraerritorially. ~ Such an actiorsicommonly known as a transfer, and in

other circumstances involves a sending State responding to a foreign State or other
international bodyo6s request t o mak e t he
jurisdiction either to appear personally, to giveidewmce, or to otherwise assist an

investigation®®

While similar to extradition, the legal basis for a transfeprimarily
within the realm of international la¥’ International agreements such as Status of

Forces Agr eenf? o tseatigs (BrAMIAY ) known as fAMut usz

at para 155. The term deportation is linked historically and with regards to the Laws of War as the

O&I OAAA AEODPI AAAT AT O 1T O Al WAdkthe cihiAdomlaEbowHo &fe ET AEOE A C
protected persons under the provisions of the Geneva Conventions of 1948om an occupied

O A O O E €ele Agreément concerning Prosecution and Punishment of the Major War Criminals of

the European Axis, London, &ugust 1945, UNTS, vol. 82, No. 251, p. 288. M. Kamto proposes this

link due to the language found in Article 6 of the Charter of the International Military Tribunal at

Nuremberg,x EEAE OAZAOOAA O1 OOEA AADPI OOAOEdoiciviah O AOA 1,
pi DOl AGETT T&£ 10 EI 1T AAOPEAA OAOOBGQIisddignendAO A AOEI| A
incurred individual responsibility.

684 Crimes Against Humanity and War Crimes A&.C. 2000, c. 24 (Schedule: Provisions of Rome
Statute) (WaO # OET AO | AGq AO A0OO8 x8pj Aqh AAZET AA AO OEA
concerned by expulsion or other coercive acts from the area in which they are lawfully present,
xEOET 00 ¢OI 61 A0 PAOIi EOOAA O1T AAO ET OAOT AGETT Al 1 Axd

685 Supranote 630 at para 177. See alssupranote 115 at paras 45, 11% 115 and 118, holding that
deportation only applies to nortnationals as no State can expel its own nationals

e6lhidaO DAOA pxth Al O AARAOAOEAAA AO OOEA &I OAAA 11 OAI
ET T OEAO x1 OAOh AAUITA EOO A&OiI 1T OEAOGSB

687 Supranote 630 at para 177. In contrast, extradition as explainetbid, is aconsensual act between
two States, combining domestic law with international treaties or customary law as the lawful basis
to remove the individual.

688 Queens Regulations & Ordevelume IVZ Appendix 2.4Agreement between the Parties to the
North Atlantic Treaty regarding the Status of their Forcegprovides at Article VII for State military
authorities to exercise criminal and disciplinary jurisdiction over their own forces when located
within the territory of other party States. Where concurrent jurisdiction between the host State and
the sending State is created by virtue of the nature of the offence committed, rights of primary and

OAATT AAOU EOOEOAEAOQEIT AOA DPOI OEAAA & O AT A All DBAC



Assistance Treat i es &tatesto carryMut Adnsfers upoh ftequegse p ar
are commor?® and contemporary experiences with transfers have largely developed due

to the creation of a number of international criminal tstftincluding the ICTY*' and

the Internati onal *Chhé useé of mahsfeiS bas nat beénfvithGuE o ) .
controversy however, particularly with re
following the events of September 11, 200%. For a fewyears hese extrajudicial

transfers, al so t er msawaniinereaserbatioim volumeandyhe r e n d

AT 1T OE A A OA Od5t$ tb surredder th@iAjiNi€iction over an offence when such a request is
made by other party States. Further, State authorities agree to assist other State parties to the
Agreement by arresting and handing over affected persons. (Online:

http://mwww.a dmfincs.forces.gc.ca/qreorf/vol -04/appendix -appendic-02-04-eng.asp)

689 The UN General Assembly adopted a model treaty for mutual assistance in criminal matters in
1990 at General Assembly resolution 45/117, 14 December 1990, Article 13, para 1. This model
treaty contemplates a sending State transferring an individual to the requesting State (or body),
subject to the individuals consent, agreement of the sending State, and provided the transfer is
permitted by the sending States domestic law.

69 |bid at paral75. See for example thinternational Tribunal for the Prosecution of Persons

Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the

Former Yugoslaviasince 19910) #4966 qh 5. 3 AAOOEDVRESBAD19HIR5 2 A0T 1 OOE
May 1993, which provides within thelCTY Rules of Procedure and Evidendg32/Rev. 38 (13 June

2006) adopted 23 April 1996, that the ICTY may request that a suspect held in custody by a State be

transferred to the Tribunal at Rule40, or that a Statedetained witness be transferred at Rule 9®is

(adopted 6 October 1995)

691 The transfer of Slobodan Milosevic, former President of the Federal Socialist Republic of
Yugoslavia, from Serbia and Montenegro is described at Konstantinos Nagras, The Interplay
Between the Transfer of Slobodan Milosevic to the ITCY and Yugoslav ConstitutionaB.JAw(2002),
Vol 13 No 3, 661677 (Online: http://ejil.oxfordjournals.org /content/13/3/661.full.pdf)

692 Sypranote 214 (Rome Statutg art 58-¢ 11 8 4EAOA AOOEAI AOGO AAOOAT 1T U OOAO
however as noted by M. Kamto, Special Rapporteur for the UN in his Second Rep8ttranote 630),

no distinction is created through the use of this term. The ICC used similar authority under Article 59

Ol 1T OAAO OEA OOAT OEZAOh 1T O OOOOOAT AAOGO T &£ 4ET T AOG , OF
Congo (DRC) for subsequent prosecutiapsee International Criminal Court Warrant of Arrest dated

10 February 2006, 1C@01/04 -01/06 (Online: http://www?2.icc -cpi.int/iccdocs/doc/doc191959.PDF).

693 Supranote 630 at para 176. The first contemporary use of the extrajudicial trasfer occurred in

1989, when US forces entered Panama, in part to seize the former leader General Manuel Noriega and
bring him to American courts for prosecution. In this instance General Noriega was then provided

the benefit of legal due process both undeAmerican criminal law, but also under IHL as a prisoner

of war z see Matthew ReichsteinExtradition of General Manual Noriega: An Application of

International Criminal and Humanitarian Law to answer the Question, If so, Where Should H2Z5o0,

%Il T OUL.Rév(B67 (2008), pp. 85B59.
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number of countries participating in the pracfi¥e.Despite that surge in use however,
the US Supreme Couidund these extraordinary retidns to be unconstitutionéf”

In contemporary RCN count@iracy operations, issues raised by @ilearter,
Refugee Conventigfi® CAT®®” and ICCPR® converge at the point of any subsequent
prosecuin of suspected piratesStates are encouragdzlit not obiged to cooperate in
the posecution of suspected piraf@dand maytransfer suspected pirates to other States
for prosecutiod®® As a result, twopractices have emerged. The first practice is known
as A bsulr dreinng 0 and I nvol vieed pirdtes dromtcaptuning f e r (
warships to regional States for prosecution and, if necessary, punisimednder
international law, jurisdiction can validly be claimed by the seizing State or 10, another
State within the region affected by piracy, a Staté witong links to the offence, or even
the piratés own State of nationality. The practice of burden sharing has therefore been

suggested to be an act of a political, rather than a legal, ff&tt&rey to the burden

694 |bid at para 176. and at para 235, where the author highlights that the judicial reasoning used by
American authorities in the context of the Iraq conflict beginning in 2003 to transfer detainees from
that State to US dtention facilities was the same reasoning used to transfer Maher Arar from the US
to Syrian authorities in September 2002.

695 Hamdan v. Rumsfe|b48 U.S. 557 (2006), where the court held that the detention and proposed

OOUI A T £ DOT OAAEOET AT i AAORBRA Obéééi&bA Al 1T O0OAOU O1T OEA
6% Supranote 357.
697 Supranote 358.
698 Supranote 359.

699 Sypranote 38(UNCLOS)aA OO pnnnh OOCET ¢ 30AO0A0 OI OAT T PAOAOA (
OAPOAOOEITT 1T £ PEOAAUGS
700 |pid at art 105

701 Supranote 67 at 145, andsupranote 59 at 169-170. It should be noted that this contemporary
practice uses regional states, although any state with domestic authority to prosecute pirates could
perform this role.

702 |hid (note 67 at 145).
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sharing practice and of consequencdh® detaining warship is the lawfulness of the
manner and arrangement used to move the suspected pirate from the seizihg State
forces to the State exercising judicial jurisdiction. While extradition has been suggested

€% it has not beensedin contemporary instancé$.

as a means toarry outthis practc
Instead, States have more commonly simply transferred the suspected pirates to the
regional State for prosecutidfy.

These transfers involve the detaining State making the suspected pirate(s)
available toanot her Stateds jurisdiction for sub
become known 3% Thésd dispgsitiorsihave leanseibcouraged by the UN
Security Council but precise procedures are not set aot thus a number oad hoc
processes & emerged largely governed by agreements between the detaining forces
and receiving Statéd’ Canada hapublically concluded one agreement with Kenya, and
while the precise details are not publically available the UN Secretary General report of

26 July D10 states that Canada may request to transfer suspected pirates to Kenya based

upon a number of factors including evidence gathered to support a prosé¥utidns

703 While UNCLOS is silent in this regardsupranote 299 (SUA) obliges the extradition or
prosecution of suspects by the detaining State at art 10.

704 Supranote 59 at 187-191, where the author also canvaseibidj 35! @ AOO ¢ AOOET OEUET ¢
i AGOAO 1T &# A 30A0A PAOOU O1 35! OI OAAI EOAOSE AT UITTA
offences listed at at. 8. It is likewise pointed out that this mechanism has not been used, likely as the

authority at art 8 does not extend to those commanding warships.

705 |bidat 191.
706 |bid at 192-194.

707 |bid at 194, further discussing procedures used by EUNAVFOR, NAT@ aational contingents at
194-196. As pointed out however, NATO has not concluded any arrangements for the disposition of
suspected pirates, rather ships operating as part of the NATO Operation Ocean Shield revert to their
national control for disposition authority, which may include transfer.

708 UN Security CouncilReport of the Secretargzenera) 26 July 2010S/2010/394, (Online:
http://www.refworld.org/docid/4c74d3a02.html  [accessed 18 August 2013] at para 23.
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agreement also requires that those detained be treated in accordance with international
human rights standard§? To date, no public information has been made available
indicating Canada has transferred suspected pirate detainees as the result of this
agreement.

The second emerging practice seen in contemporary cepirdey operations is
thato f 6-anart eclhe’’d whicld despite domestic Canadian authority to prosecute
and theavailability of theKenyan transfer agreement has been the only option used by
RCN forces to datE* Under this practice, suspected pirates are retained onboard their
own vessels and not embarked onboard HMC Ships, while piracy equipment and
weapons are disposed of on site. Thus suspected pirates, to date only found onboard
flagless vessels, have likely remained outside the frontier zone necessary to extend
Canadian jusdiction and while they may fall with the authority and control of Canadian
forces, do not find themselves within Canadian effective control of territory.

Should Canada commence dispositions of suspected pirates in accordance with
the Kenyan or anotherrsilar transfer agreement, suspected pirates would likely need to
be brought onboard the warship for evidence collection and safety thus placing them
more fully within the maritime frontier zore the HMC Ship. At this point theeries of
factors set ouby the SCC inSimmonsand discussed with regards to the proposed

maritime frontier zone are engaged in dete

709 |bid.

710 Supranote 68 (UNSCR 1897) at para 8, noting with concern that some suspected pirates were .
OOAT AAGAA xEOQOET OO0 EZAAETI ¢ EOOOEAARh OACAOAI AGO 1T £ xEA
DOl OAAOOET 168

711 Supranote 67 at 144, citing that it is likely the lack of an obligation to prosecute which drives this
decision.
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so what if anyCharter protections apply. With regards to the transfer howeveenéral
guestion would likely focus on issues @éfoulement International jurisprudence has
held that fmere words of assuranceo are 1in
States with questionable human rights recordst Canadian courts have been
significantly more deferential to such agreements. In any event, the provisions of the
transfer agreement in question wouidely be examined, and provided sufficient
mechanisms are in place to provide for both Canadian and impartial third party access to
thosetransferred it is unlikely that such dispositions would be successfully challenged.
The only remaining question woulge what, if any, right an alleged pirate has to apply
under Canadian law for determination of their status under the IRPAtheASCC in

Singh and Jallow have already refused to see tkdarter employed as a sword
compelling the extension of IRPA rights outside of the territory of Canada, combined
with the fact that alleged pirates are, absent additional famtprotected by the Refugee

Convention, it again is unlikely any such claim would succeed.

5.3.3 Counter Drug Trafficking Operations - Op CARIBBE Borrowing largely from

the reasoning applied to counf@racy operations, individuals detained in the course of

Op CARIBBE countemnarcotics operations by the RCN face many similar legal issues
but with a number of different factors at play. Current Op CARIBBE missions see US
Coast Guard LEDETs apprehend, detain and oversee the transfer of alleged narcotics
smugglers. Those individusabetained by the USCG LEDETs are of necessity brought

on board the host warship for further transfer to the U.S. and prosecution within the

American criminal justice system, or returned to their State of origin for judicial
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proceedings. At this point in CARIBBE deployments it is likely that HMC Ships
support by providing surveillance, refueling USCG helicopters carrying prisoners, and
now with LEDETs embarked may also support the boarding of suspected smuggling
vessels for the purpose of detaining sespe smugglers. In any event, much as is the
case with support to Canadian law enforcement operations the overriding purpose of such
detentions would be to bring the prisoner back for subsequent criminal proceedings.

As an international effort to combahe trafficking of narotics, persons are
detainedin a law enforcement capacity as suspects in a crime. The form this operation
takes is uniquehowever, as the RCN warship would CH&™o the operational, or
effective, control of the embarked USCG pensal for the purpose of supporting a U.S.
domestic law enforcement action. As described by the ILC Draft Articles and supported
by the decisions il-Jeddaand Al-Jedda v. United Kingdojrsuch an assumption of
both ultimate authority and control of thession and effective control over the detained
person would likely be sufficient to find any detention attributable to the USCG, who
themselves are acting in accordance with permissive American lawful authority.
Provided that any action taken followinget€RHOP from Canadian to USCG control did
nat retain some residual Canadian authority to influence the transfer, the transfer would
likely be fully attributable to U.S. authoritiesAs well, provided the detention of these
individuals continues to be deedhkawful and not contrary to international human rights
obligations (such as was seerkihadr andKhadr 11), it is unlikely that the Charter will

be held to apply to these actions.

712 As defined and discussed in section 2.3.1.
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American authorities have long argued (and without challenge to datehéhat
lawful authority for these detentions is the result of permissive international law
condemning the transport of narcotics internationally combined with expansive U.S.
domestic law permitting such enforcement actidBy contrast Canada does not share
similar domestic legal authority and thus lacks the required combination of international
and domestic authority to take similar enforcement action unilaterally. This factor,
together with the obvious exercise of Crown prerogative in a matter of higly,pebuld
likely be significant factors in any judicial challenge mounted against participation in Op
CARIBBE detentions and transfers.

Likewise, as with countepiracy detentions questions i@foulementvould arise,
but would likely receive much theame treatment. Suspected narcotic smugglers would
be as unlikely to find shelter under tRefugee Conventioas suspected pirates, and
Canadian jurisprudence would likely see little difference between such claims with
regards to angharter argument thathe IRPA should be available extexritorially in
such situations. In the same vein any examination of the transfer agreements used would
bal ance the insufficiency of f@Amere words
records exist against Canad jurisprudenceincludingAmnestywhich accordedreater
deference to the sufficiency of such agreements. Regardless, while the effected transfer
agreement could be examined, much as with coymtacy transfer agreements provided
sufficient mechanims were in place to assure Canadian and impartial third party access

to those transferred it is unlikely that such dispositions would be successfully challenged.
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CHAPTER 6: CONCLUSION

From the foregoing discussion and analysis of select contergd®€d maritime
operations, the confluence of international and domestic legalderations and perils is
both complex and unclearUnlike previous generations of sailors concerpgtharily
with situations of international armed conflict, epitomizednlayal operations of WWII
and the Korean conflict, tfosdayyber smti | 6F 8 g:
This new environment require®t only adherence to threcognized IHL concepts of
caring for a defeated and captured enebwy also requireconsideration of a vast array
of domestic and international lathat themselves remain unsettled. Thisstjoa of
what IHRL to applyin any given situation on the dynamic ocean of contemporary
operations is far from settled, and it behooves naval teadeaddress this uncertainty
head on.

As evidence of the lack of consideration such contemporary operations have
received, current Canadian Forces regulationghis regardare comprised only of the
Prisonerof-War Status Determination Regulatioftd. This regulation was drafted in

L715

contemplation ofad hoctribunals™* applying thelex specialisof IHL"* to determine

prisonerof-war status for detained individuals who had committed belligerent *icts.

713 Prisonerof-War Status Determination RegulationéSOR/91-134) pursuant to the Geneva

Cawventions Aci(R.S.C., 1985, c-6 i 00/ 7 2Acdi AGET 1 0608

714 |bid at art 7 7 9. A tribunal established under this authority would be convened following a

OANOGAOO &#O1Ti OEA AARAOAETEI ¢ OTEOGO Aiiil AT AET C T ALEEAR
in doubt following review an investigation would be caused into the status of the detainee. Of note,

no qualification is provided for in the regulation for the investigator.

715 Geneva Convention lll asupranote 8, and AP | asupranote 10, section Il of part Ill.
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Despite the POW regulations remaining in force since 19@published instance of use
couldbe found*” Furthermore, current CAF doctrine speaks to five classes of detainees
none of which directly considers the nature of contemponaayitime operations as
discussed herg?

From my examination of Canadian anternational jurisprudence and analysis of
contemporary naval operations, a number of intated principles emerge which |

would propose be applied going forward:

1. The Charter is a constitutional document related to Canadian public order, and

like theECHRfor European State parties is intended to operate within the context

716 Supranote 713 at art 3-7. Tribunals consisting of a single officer of the Legal Branch who would,

O x A Airected by the authority who established the tribunal, hold a hearing to determine whether a

detainee brought before it is entitled to prisonerof-x AO OOAOOOH6 8 /110 OET OA AAO/
there was doubt with respect to entitlement of POW status wodlbe so entitled to a hearing, this

decision held by the Authority defined at art 3 as the Minister of National Defence, Chief of Defence

Staff, an officer commanding a command or formation, and any other authority appointed by the CDS.

Atart 10-13the dAOAET AA EO O1 AA OAPOAOAT GAOEAU AAT | @il AABDAAR®
AOOOEAO NOAI EEZEAAOQOEI T h xEEIT A AOO8 px PAOIEOO A OECE
designated higher authority and again, no further qualification is required.

717 Supranote 14, 8:20.40 at 816.

718 Supranote 14, 8:20.40 at 813 citing B-GJ005-110/FP-020, Prisoner of War Handling, Detainees
and Interrogation & Tactical Qustioning in International Operations (January 8, 2004) The
categories are as follows:

Category 1: Belligerents, including armed civilians, who commit a hostile act, demonstrate hostile
intent or otherwise obstruct friendly forces in the conduct of opeations.

Category 2: Norbelligerents who commit an assault on any member of the friendly forces, who
attempt to steal or loot friendly or protected property, or who commit any serious offence as
designated by the component commander.

Category 3: Norbelligerents who enter or attempt to enter without authority any area controlled by
friendly forces, or who obstruct the progress of friendly forces, whether by demonstration, riot or
other means.

Category 4. Belligerents or notbelligerents who are suspectedf having committed War Crimes,
Crimes Against Humanity, or any other breach of humanitarian or human rights law.

Category 5: Norbelligerents who are detained for reasons of security and are not suspected of any
criminal activity.
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of a territor iespace qulidggea Iprotestiprs drend theser
constitutional documents are not designed to be applied throughout the world,
even in respect of the comet of the respective State actors, tlaug/ extra
territorial application is foundn an exceptional basis only.

The concept of yrisdiction is legally distinct from the concept of state
responsibility. Whilestate responsibility for acts may be fourgbspite a lack of
recognized statgirisdiction, under Article 32(1) of the&harter jurisdictionis an
autonomous concept that applies to all Canadian State actors but does not

necessarily create enforceable rights for those affected.

The Charter, including Article 32(1), and Canadian obligations under
international lawshouldbe interpreted in harmony withe general principles of

international law when determining extexritorial jurisdiction.

The obligation under Article 32(1) to secutdarter rights and obligations to
those within its jurisdiction is not dependent on the nature or quality of the alleged
Charterbreach- jurisdiction under Article 32(1), and by extension jurisdiction for

all Canadian domestic and international legal obligations; im@ivisible matter

and cannot be divided or tailored in accordance with the circumstances of an

extraterritorial act in question.

As an exceptionto the principle of sovereign equalignd comity, effective
control over the relevant area (in the contek maritime operations, theeMC

Ship, unlike a Canadian base or presence inside a foreign State as was the case in
Afghanistan) andauthority and control of the person must be established both in
fact and law de factoandde jure for Charter jurisdiction to be found. Control

of the person alone is insufficient to establiSharter jurisdiction or trigger

Canadian human rights obligations.
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6.

Charterj ur i sdi cti on and Canadi an human

i nstrument sd and owlydefined tategorep @ cades in Wwhich nar r

jurisdiction is recognized extt@rritorially.
Canadian State actors are individually responsible to adhere to international
human rights norms as imported into Canadian law; this does not however engage

CanadiarState responsibility to extend the protection ofGarter.

Based upon these principles and with regards to the contemporary operations

discussed within this paper, | therefore propose the following:

Ships and individuals sailingn them on the hig seas are beyond both the
Canadian frontier line and any Canadian maritime frontier zone. HMC Ships
which hail and query these vessels do not bring them within either their effective
control or authority and control, and these vessels are not entiti€dnadian
enforcementjurisdiction nor observance of IHRL or Canadian domestic legal

rights and obligations as a consequence of such limited action;

Any boarding or subsequent detention of ships and individuals sailing within
them may only lawfully be anducted either under exclusive Canadian domestic
authority, normallythe exercise of the Crown prerogative, or undedomestic
authority coupled withnternationalauthorityincluding international agreements
such as UNCLOS and SUA, customary internalolaw, and U.N. Security

Council Resolutions.

Shps and individuals sailingn them may be brought within a Canadian maritime

frontier zone upon being boarded by RCN sailors acting as Canadian State agents.

The extent and nature of this Canadian itimae frontier zone would likely be
dependent upon thesason for the boarding, th#egree of effective control

exercisedover the vessel, and the authority and control exercised over the
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individuals bothde factoandde jure Dependent upon the extentdamature of
the Canadian maritime frontier zone found in a boarding situafibarter and

IHRL rights and obligations may become engaged.

Where ndividualsare subsequently brought onboard Canadian warships in the
course of boarding operations, tkigl be an additional factor to be considered in
determining the nature of the Canadian maritime frontier zone and any rights and
obligations triggered At this point observance of both the Canaddrarterand

IHRL rights and obligations imorelikely to becomesngaged, however may be
tempered by the circumstances of the Canadian and, if applicatdmational

authority permitting the detention.

Any requirement for observance of Canadian Charter and IHRL rights and
obligations does not automatilyatrigger rights provided under other Canadian
Acts, including the IRPA, and those detained within the proposed Canadian
maritime frontier zone are not automatically entitled to avail themselves of those
Acts.

Factors that likely will be considered finding effective control over the vessel

and authority and control over the person, bd¢hfactoand de jure, include
whether the boarded vessel is flagless or deemed flagless, the effect of the UN
Charter and any applicable Security Council Resolstiand whether the actions

can be attributed to another State or 10.

Any Charter or IHRL rights or obligations breached while detained within a
Canadian maritime frontier zone during contemporary maritime operations, or as
the result of being transfed to another State following detentiomay be
redressed in Canadiarederalcourt proceedings or, if sufficiently grave, before

an international tribunal.
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8. Canadian sailors, acting as State agents in the detention or subsequent transfer of
individuals during contemporary maritime operations, may become liable under

Canadian criminal or civil jurisdiction for any breach of detainee IHRL rights.

Moving forward, naval leaders and planners of the RCN and aMe not yet
benefited from the same rich jethl consideration of rights and obligations owed by
Canadian Forces when detaining individuals etdrdtorially. The diverse nature of
contemporary operations does not show any sign of diminishing, nor does a return to
strictly IHL dominated operatianseem likely. Naval leaders and planners alike must
recognize this reality andre advised tanove forward, engaging with legal experts to
create and implement policy and doctrine that acknowledges these contemporary
operations and provides useful guidarfor, and legal protection over, tb#icers and
sailors called upon to execute those missions. If we as Canadians are to judge our Navy
by how well it treats its prisoners, we must first give the RCN the necessary tools to

properly conduct this duty.
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